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I. Introduction

This section on Fish and Wildlife resources is limited to
considerations stemming from Federal legislation concerning fish and
wildlife coordination. It does not touch on endangered species or
wetlands since they are dealt with in other sections of this guidebook.
It should be remembered, however, that overlaps are always possible and
will have a bearing on project analysis and decisiommaking.

II. Chronology of Major Events relating to Federal Fish and Wildlife Policy

March 1C, 1934 "An Act to Promote the Conservation of Wildlife, Fish,
and Game and for other purposes"

Aug. 14, 1946 Act of 1934 amended to provide for consultations between
any agencies and the Fish and Wildlife Service (FWS) and
head of State agency exercising administration over
State wildlife resources prior to the impounding of
water to prevent loss and damage to wildlife resources.

Aug. 12, 1958 Further amends the Act of 1934 and is cited as the "Fish

(PL B5-62U4} and Wildlife Coordination Act.™ (FWCA)

July 9, 1965 Amends Act of 1958

(PL 89-72)

Aug. 15, 1974 Proposed guidelines for interim use implementing the
1958 FWCA are published by FWS for comment.

Dec. 1, 1975 FWS adopts guidelines for the review of fish and
wildlife aspects of proposals in or affecting navigable
waters.

Sept. 19, 1980 FWS publishes its draft mitigation poiiley

Jan. 23, 1981 FWS publishes its final mitigation policy

III. FWCA of 1958 as Amended (Appendix B)

In general terms, the FWCA seeks to ensure that fish and wildlife
resources receive "equal consideration®™ in Federal decisions affecting
water bodies. To accomplish this objective the Act requires
coordination with the FWS, Department of the Interior (DOI) and with
the head of the agency administering the wildlife resources of the
particular States(s) whenever the waters of any stream or other body
of water are proposed or authorized to be impounded, diverted, the
channel deepened, or the stream or other body of water otherwise
controlled or modified for any purpose whatever, including navigation
and drainage. (emphasis added)



The Act exempts projects for water impoundment where the maximum
surface area is less than 10 acres, and activities for or in connection
with programs primarily for land management and use carried out by
Federal agencies with respect to Federal lands under their
jurisdiction. Under normal circumstances, these two exceptions will
not be applicable to Federal-aid highway projects.

The Federal Righway Administration (FHWA) as a Federal agency, and by
extension the State highway agency (SHA), is required by the FWCA to

", . . give full consideration to the report and recommendations of the
Secretary of the Interior and to any report of the State agency on the
wildlife aspects of such projects, and the project plan shall include
such justifiable means and measures for wildlife purposes as the
reporting agency finds should be adopted to obtain maximum overall
project benefits." This call is delegated to the Division
Administrator.

The FWCA is implemented according to "Guidelines for the Review of Fish
and Wildlife Aspects of Proposals in or Affecting Navigable Waters as
published in the Federal Register on December 1, 1975 (Appendix C). As
stated in Section 5.2 (6) of the Guidelines, "The Service will object
to or request denial of Federal Permit for any proposed project not
properly designed or located to avoid preventable significant damages
to fish, wildlife, and/or other environmental values.,"

It must be recognized that fish and wildlife issues that have not been
satisfactorily resolved during the environmental study phase of the
project development process will probably arise again when application
is made for a Section UOY4 permit. If the issues are serious enough,
the entire project is placed in jeopardy through possible permit denial
by the Corps of Engineers (COE) or veto by the Environmental Protection
Agency in accordance with Section 404 (c). It is, therefore, essential
that any recommendations made by DOI that will not be implemented
should be addressed in the environmental study, with a clear
explanation of the basis and reasons far not incorporating the
recommendations into the proposed action.

The DOI withdrew its attempt to develop a regulation implementing the
FWCA. The DOI in the Federal Register of July 19, 1982, indicated that
the proposed rulemaking was withdrawn in favor of administrative
actions, preparing Memoranda of Agreement, and other executive
instruetions. The FHWA continues to support the position that the
requirements of the FWCA are clear and implementing regulations are

not necessary. The FHWA also feels that Memoranda of Agreement and
other executive instructions are not necessary to implement the
provisions of the FWCA and in particular the provisions on mitigation
of wildlife habitat.



Iv. FwWS Mitigation Policy

On January 23, 1981, the FWS published in the Federal Register a notice
of Final Policy on Fish and Wildlife Mitigation (Appendix D).

In the Background section preceding the Policy, it is stated that:

"This policy conditions only the actions of Service
employees involved in providing mitigation
recommendations. It does not dictate actions or
positions that Federal action agencies or individuals
mist accept. However, it is hoped that the policy will
provide a common basis for mitigation decisiommaking
and facilitate earlier consideration of fish and
wildlife values in project planning activities.®

The Discussion section, which also precedes the Policy responds to a
comment which states:

"The policy neglects to indicate the necessary process
if an agency does not agree with the Service
recommendations."

"Response: ... If project planners and the Service
field office cannot agree on a modified or substitute
proposal for mitigation, the matter is often referred
upwards to the next highest level. Higher management
levels are then generally able to resolve the issue
quickly, although the Federal action agency has the
final say." (Emphasis added)

Positions set forth by the FWS with regard to extent of mitigation, for
which the mitigation policy is cited as authority, should be viewed as
advisory.

The FHWA recommends that each field office and SHA be aware of
and familiar with the policy. It allows the action agency
(FHWA/SHA) to anticipate Service recommendations and plan for
mitigation measures early. The Service should be following this
policy whenever it provides comments on action agency proposals
including: 1) investigations and recommendations for all actions
requiring a federally issued permit or license that would impact
the waters of the U.S.; 2) all major Federal actions
significantly affecting the quality of the human enviromment; and
3) other Federal actions for which the Service has legislative
authority or executive direction for involvement.



If the FWS provides mitigation comments which are not accepted by the
action agency, it can be expected that the FWS will do everything
within its legislated or authorized authorities to elevate its concern
to a higher level.

Whenever FWS recommendations cannot be implemented, that a careful,
professional analysis be prepared documenting the reasons for the
decision.

The FHWA is continually faced with the question of how much is enough
mitigation when upland wildlife habitat is impacted. Frequently, those
Federal and State agencies responsible for upland wildlife resources
give the same priority to that resource as wetland habitat. However,
Federal law does not support this position. The following discussion
provides the basis for FHVWA nonwetland wildlife habitat mitigation on
privately owned property while comparing that policy to wetland
mitigation on privately owned property.

The FHWA has codified in the Code of Federal Regulations (CFR), Part
777, ™itigation of Environmental Impacts of Privately Owned Wetlands."
Section 777.11(1) states that:

"The policy set forth in this part does not extend to
the acquisition of interests in lards outside of the
highway right-of-way for the purpose of mitigating
impacts caused by the taking of privately owned lands
(not wetlands) that have value as wildlife habitat
which may be affected by a Federal-aid highway
project.”

Seetion 777.11(1i) was included since FHWA does not believe that there
1s sufficient justification for applying the same policy to privately
owned normwetland wildlife habitat as we apply to the preservation of
privately owned wetlands. The FHWA believes that in most cases,
practices such as the appropriate management of land within the right-
of-way, using specialized location, design and construction techniques,
locating and designing borrow pits to establish fish and wildlife
habitat, and the possible acquisition of a wider right-of-way area,
etc., will adequately mitigate the loss of any wildlife habitat.
Furthermore, because of the need to balance all competing social,
economic, and envirommental concerns; it may not be possible in all
cases to provide mitigation for wildlife habitat impacts.



The FHWA policy was explained in a letter from former Department of
Transportation Assistant Secretary William B. Johnston to the DOI which
states:

"The mitigation measures which we provide for wetland
impacts--such as acquisition or replacement wetlands
for public ownership and management where appropriate--
reflect the special value of wetlands. This value
includes wildlife habitat and also flood control,
aquifer recharge, and a variety of other purposes, all
of which serve as the basis for the special emphasis on
wetlands reflected in Executive Order 11990.

Similarly, where other major environmental values which
are recognized by statute or Executive Order are
involved (for example, impacts on endangered species
habitat or use of land from publicly-owned parks or
wildlife refuges), we also take special efforts in the
mitigation area."

"We do not find any comparable indication of national
priority with regard to upland wildlife habitat which
would require extraordinary mitigation efforts.

Because wildlife habitat is so extensive in this
country, implementing a policy to replace all wildlife
habitat taken would be exceedingly difficult to control
and manage. Consequently, the Department cannot
support the purchase of additional lands for mitigation
of acquired privately owned lands (norwetlands with
possible value as wildlife habitat) as being justified
and in the overall public interest."

"what is the issue, we believe is a question of balance
among competing envirommental, social, and economic
requirements and concerns. The comments which we
frequently receive from the DOI on fish and wildlife
impacts reflect an appropriate and important concern
for fish and wildlife values. We find, however, that
DOI comments on mitigation measures frequently reflect
a single-minded intent to protect those values and
mitigate any losses suffered to them, often at very
high cost. Our responsibilities include envirommental
protection and mitigation of impacts but also must
include other considerations that require us to balance
the multiple and competing values which are involved in
any of our major projects. We frequently find that our
view of an acceptable balance does not conform with the
views of the FWS concerning an acceptable level of
protection for their particular areas of interest."



"With respect to mitigation measures, such as providing
replacement habitat, we recognize that acquisition of
land for management as wildlife habitat may be a
desirable mitigation measure from a fish and wildlife
perspective, but it may also cause other adverse
impacts, such as taking additional land out of
agricultural production and reducing the local tax
base, both of which are considered by other agencies to
be serious problems. The seriousness of these

problems increases when the suggestion is made that all
habitat is significant and should be replaced on a
multiple of as much as seven to one or even more. In
the case of each project which we plan or support, we
must make the decisions on what is an appropriate
balance among competing objectives and policies. This
is a responsibility which we cannot delegate to the
FWS, the COE, or any other agency."

The DOI was also advised that specific mitigation measures for fish and
wild ife habitat impacts, such as providing replacement habitat in the
highway right-of-way, use of specialized construction techniques,
location and design of borrow pits, and other methods are used on
highway projects, whenever appropriate. The package of mitigation
measures, which we incorporate, is a function of the value of the
resources affected, the severity of the impact, the scope of the
project, and other variables affecting the individual case.

Supmary :

The FHWA fully recognizes its responsibility to consider the mitigation
of nonwetland wildlife habitat under the National Environmental Pclicy
Act (NEPA), the Council on Envirommental Quality regulation
implementing NEPA, the FWCA, and various FHWA policy statements.

The FHWA has established a special policy for mitigation of wetland
impact as a result of the national emphasis that has been placed on the
importance of wetlands. The FHWA does not find a comparable national
priority being placed on nonwetland wildlife habitat that warrants the
application of the extraordinary measures, including the acquisition of
replacement land, that are being applied to mitigation of important
wetlands.

It is FHWA's position that current practices, such as providing
appropriate management of land within the right-of-way, using
specialized location, design, and construction techniques, locating and
designing borrow pits to establish fish and wildlife habitat, and the
possible acquisition of a wider right-of-way area, will adequately
mitigate the loss of any wildlife habitat.
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The FHWA's current practices for mitigation of impacts of important
nomwetland wildlife habitat are, however, no substitute for early and
active coordination with the FWS, State agencies, and others with
responsibility and concern for wildlife resources. Every reasonable
effort should be made to identify these important resources and to
assure that they are given adequate consideration during the
decisiommaking process.

VI. Habitat Evaluation Procedures

The FWS has developed a wildlife habitat assessment procedure for use
in project planning. Through abstraction and simplification, ecosystem
relationships are interpreted to provide a tool for predicting and
assessing the results of proposed land use changes. The Habitat
Evaluation Procedure (HEP) was developed to provide a uniform,
nationwide method of evaluating the impacts of construction projects on
fish and wildlife resources. Additionally, HEP is intended to provide
the documentation sufficient to justify mitigation and enhancement
measures for various alternative project plans.

The procedure is based on the assumption that values for the habitats
of wildlife species can be accurately determined by a team of
biologists, conducting pre-project environmental studies. Simply
stated, the values are determined by assessing various habitat
corponents and assigning a numerical rating from 0-10 for each
indicator species selected for study. The sum of all ratings
multiplied by the size of the impacted area gives a total wildlife
habitat value. This figure then serves as the measure of mitigative
effort necessary to compensate for wildlife habitat value lost during
project implementatiocn.

Habitat value determinations are subject to wide variation depending
upon decisions of the biological team wmembers, the species choser for
study, and the type of habitat for which the assessments are made.
Members of the biological team assign values for each species based on
subjective assessmwents that, unfortunately, allow the introduction of
personal bias. Consequently, the final habitat values, upon which
project decisions could be made, may be based on other than documented
scientific determinations.

The habitat values may exhibit a high degree of variance and thus may
not be useful in making alternative decisions and estimates of impact
compensation. The use of HEP has yielded results as high as 15 acres
replaced to 1 acre lost and in most cases greater than 1 acre replaced
for 1 acre lost.
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The Minnesota Department of Transportation (MNDOT), however, uses a
modified version of HEP in conjunction with a Wetland Habitat
Mitigation Banking procedure. All cooperating agencies including the
Minnesota Department of Natural Resources, the FWS, FHWA, and MNDOT
seem to be satisfied with the results. Further information on this
approach is available in a MNDOT Technical Memorandum, No. B87-28-ENV-
2, dated June 18, 1987.

If HEP is used, active involvement by highway department biologists is
suggested during all value determinations. HEP can be a useful
decisiommaking tool, however; the States are urged to use the system
with caution. The users of the system must be aware that only habitat
values are evaluated. This means that the many other recognized
functional values of wetlands for example are not analyzed by HEP.
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APPENDIX A

FISH AND WILDLIFE COORDINATION FLOWCHART



Will the project atfect the
waturs of any stream or any
other body of water in such a
way that the water will be:
¢ Impounded
» Diverted
» Channel deepened
« Otherwise controlled or
modified for any purpose
including navigation and
drainage.

662(a) Fish and Wildlife Coor-
dination Act (FWCA) :

Yes

Fish and Wildlife Coordination

il the water is to be im-
pounded, is the maximum
surtace area less than 10
acres, or is the project
primarily for land manage-
ment activities carried out by
a Federal agency for Fedqral
jands under ils jurisdiction.

662(h) FWCA

No

lm

l Yos

FWCA not applicable.
End

*Section references to 16 USC 661-667(d).

January, 19t

Project is exempt.
(This condition will 1arely, if
ever, occur for a FHWA

project.)

The FHWA must Insure that
consultation is carried out
with the FWS and with the
State agency responsible for
administering the fish &
wildlife resources of the
State(s) atfected.”

662(a) FWCA

Recommendations of the
Secretary of the Interior are
received. Recommendations
shall be as specific as prac-
ticable; include results ex-
pected; identify adverse ef-
fects and measures proposed
for mitigation/compensation.

662(b) FWCA

Yes

lNo

Recommendations of the
responsible State agency are

Yes

received.
l No

Requirements of FWCA are
met.
End

*If the proposed project affects water resources that are covered by the
FWCA., it should be recognized that a 404 permit will also be required. If the
recommendations of the FWS/State agency can be accommodated and a
mitigation commitment made in the environmental document, then the re-
examination of FWCA issues at the 404 permit stage should be routine
unless project or policy change has occurred. I resolution cannot be ob-
tained during the environmental process, then the objection of the FWS/State
agency can be expected at permit time.

71
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Yes

Yes

January, 198/

Federal agency shall give full
consideration to the repori(s)
of the Secretary of Interior
and/or the State resource
agency. Environmental docu-
mentation shall include a
discussion of the means and
measures incorporated into
the project for wildlite pur-
poses that the Federal agen-
cy finds should be adopted
for maximum, overall project
benefits.

662(b) FWCA v

End of Federal role unless
permit is denied.

SHA applies for a 404 permit
from the Corps of Engineers
(COE).

COE will consult with FWS/
State agency in accordance
with its regulations. 33 CFR
320.3(e) and 320.4(c).

FWS provides to the COE its
comments. FWS will object to
or request denial of any
Federal permit for any pro-
posed project not properly de-
signed or located to avoid
preventable, significant
damages to fish, wildlife,
and/or other environmental
values. FWS Guidelines, dated
12-1-75, Sections 4 & 5.

COE, as the official regulatory
agency, makes the final deter-
mination of the overall accept-
ability of a proposal consider-
ing all factors.”

FWS Guidelines, Sect. 5
33CFR 320-330, particularly
325.2(d).

Permit may be issued
¢ without change, or
» with conditions.

Permit may be denied.

it permit is denied, Federal-aid
funds may not be authorized.
End

*The EPA may review the per-
mit and if necessary, veto it in
accordance with Section 404(c)
of the Clean Water Act.

FWC-2 of 2
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V XIAN3ddV



16

APPENDIX B

FISH AND WILDLIFE COORDIRATION ACT

(16 U.S.C. 661-666c; P.L. 85-624, August 12, 1958;
Awended by P.L. 89-72, July 9, 1965)
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FISH AND WILDLIFE COORDINATION ACT

(16 U.S.C. 661-666¢c; P.L. 85-624, August 12, 1958;

July 9, 1965)

§66l‘. Declaration of purpose; coopera-
tion of agencies; surveys and investigations;
donations

For the purpose of recognizing the vital
contribution of our wildlife resources to
the Nation, the increasing public interest
and significance thereof due to expansion
of our national economy and other factors,

and to provide that wildlife conser-’

vation shall receive equal consideration
and be coordinated with other features of
water-resource development programs
through the effectual and harmonious
planning, development, maintenance. and
coordination of wildlife conservation and
rehabilitation for the purposes of sections
661-666¢ of this title in the United States.
its Territories and possessions, the
Secretary of the Interior is authorized (1)
to provide assistance to. and cooperate
with, Federal, State, and public or private
agencies and organizations in the develop-
ment. protection, rearing, and stocking of
all species of wildlife. resources thereof,
and their habitat. in controlling losses of
the same from disease or other causes, in
minimizing damages from overabundant
species, in providing public shooting and
fishing areas, including ecasements across
public lands for access thereto, and in
carrying out other measures necessary to
effectuate the purposes of said sections; (2)
to make surveys and investigations of the
wildlife of the public domain. including
lands and waters or interests therein ac-
quired or controlled by any agency of the
United States: and (3) to accept donations
of land and contributions of funds in
furtherunce of the purposes of said sec-
tions.

11-9-79

§662. Impounding, diverting, or con-
trolling of waters

(a) Consultations between agencies

Except as hereafter stated in subsection
(h) of this section, whenever the waters of
any stream or other body of water are
proposed or authorized to be impounded,
diverted, the channel deepened, or the
stream or other body of water otherwise
controlled or modified for any purpose
whatever, including navigation and
drainage, by any department or agency of
the United States, or by any public or
private agency under Federal permit or
license. such department or agency first
shall consult with the United States Fish
and Wildlife Service, Department of the
Interior, and with the head of the agency
exercising administration over the wildlife
resources of the particular State wherein
the impoundment, diversion, or other con-
trol facility is to be constructed, with a
view 10 the conservation of wildlife
resources by preventing loss of and
damage to such resources as well as
providing for the development and im-
provement thereof in connection with such
Wwater-resource development.

(b) Reports and recommendations; con-
sideration

In furtherance of such purposes, the
reports and recommendations of the
Secretary of the Interior on the wildlife
aspects of such projects, and any report of
the head of the State agency exercising ad-
ministration over the wildlife resources of
the State, based on surveys and in-
vestigations conducted by the United
States Fish and Wildlife Service and such

Amended by P.L. 89-72,

State agency for the purpose of deter-
mining the possible damage to wildlife
resources and for the purpose of deter-
mining means and measures that should be
adopted to prevent the loss of or damage to
such wildlife resources. as well as to
provide concurrently for the development
and improvement of such resources, shall
be made an integral part of any report
prepared or submitted by any agency of
the Federal Government responsible for
engineering surveys and construction of
such projects when such reports are
presented to the Congress or to any agency
or person having the authority or **
power, by administrative action
otherwise, (1) to authorize the construc.

of water-resource development projects or
(2) to approve a report on the modification
or supplementation of plans for previously
authorized projects, to which sections
661-666¢ of this title apply. Recommen-
dations of the Secretary of the Interior
shall be as specific as is practicable with
respect to features recommended for
wildlife conservation and development,
lands to be utilized or acquired for such
purposes, the results expected, and shall
describe the damage to wildlife at-
tributable to the project and the measures
proposed for mitigating or compensating
for these damages. The reporting officers
in project reports of the Federal agencies
shall give full consideration to the report
and recommendations of the Secretary of
the Interior and to any report of the State
agency on the wildlife aspects of such pro-
jects, and the project plan shall include
such justifiable means and meusures for
wildlife purposes as the reporting agency

57
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finds should be adopted to obtain max-
imum overall project benefits.

(c) Modification of projects; acquisition
of lands

Federal agencies authorized to construct
or operate water-control projects are
authorized to modify or add to the struc-
tures and operations of such projects, the
construction of which has not been sub-
stantially completed on the date of enact-
ment of the Fish and Wildlife Coordina-
tion Act, and to acquire lands in accor-
dance with section 663 of this title, in order
to accommodate the means and measures
for such conservation of wildlife resources
as an integral part of such projects: Provid-
ed. That for projects authorized by a
specific Act of Congress before the date of
enactment of the Fish and Wildlife Coor-
dination Act (1) such modification or land
acquisition shall be compatible with the
purposes for which the project was
authorized: (2) the cost of such
modifications or land acquisition, as
means and measures to prevent loss of and
damage to wildlife resources to the extent
justifiable, shall be an integral part of the
cost of such projects: and (3) the cost of
such modifications or land acquisition for
the development or improvement of
wildlife resources may be included to the
extent justifiable, and an appropriate share
of the cost of any project may be allocated
for this purpose with a finding as to the
part of such allocated cost, if any. to be
reimbursed by non-Federal interests.

(d) Project costs

The cost of planning for and the con-
struction or installation and maintenance
of such means and measures adopted to
carry out the conservation purposes of this
section shall constitute an integral part of
the cost of such projects: Provided, That
such cost attributable to the development
and improvement of wildlife shall not ex-
tend beyond that necessary for (1) land
acquisition, (2) facilities as specifically
recommended in watler resource project
reports, (3) modification of the project,
and (4) modification of project operations,
but shall not include the operation of
wildlife facilities.

(e) Transfer of funds

In the case of construction by a Federal
agency, that agency is authorized to
transfer to the United States Fish and
Wildlife Service. out of appropriations or
other funds made available for in-
vestigations. engineering. or construction,
such funds as may be necessary to conduct
all or part of the investigations required to
carry out the purposes of this section.

(f) Estimation of wildlife benefits or
losses

In addition to other requirements, there
shall be included in any report submitted
to Congress supporting a recommenda-
tion for authorization of any new project
for the controi or use of water as described
herein (including any new division of such
project or new supplemental works on such
project) an estimation of the wildlife
benefits or losses to be derived therefrom
including benefits to be derived from
measures recommended specifically for the
development and improvement of wildlife
resources, the cost of providing wildlife
benefits (including the cost of additional
facilities to be installed or lands to be ac-
quired specifically for that particular phase
of wildlife conservation relating to the
development and improvement of wildlife),
the part of the cost of joint-use facilities
allocated to wildlife, and the part of such
costs, if any, to be reimbursed by non-
Federal interests.

(g) Applicability to projects

The provisions of this section shall be
applicable with respect to any project for
the control or use of water as prescribed
herein, or any unit of such project
authorized before or after the date of
enactment of the Fish and Wildlife Coor-
dination Act for planning or construction,
but shall not be applicable to any project
or unit thereof authorized before the date
of enactment of the Fish and Wildlife
Coordination Act if the construction of the
particular project or unit thereof has been
substantially completed. A project or unit
thereof shall be considered to be substan-
tially completed when sixty percent or
more of the estimated construction cost
has been obligated for expenditure.

(h) Exempt projects and activities

The provisions of sections 661-666c of
this title shall not be applicable to those
projects for the impoundment of water
where the maximum surface area of such
impoundments is Jess than ten acres, nor to
activities for or in connection with
programs primarily for land management
and use carried out by Federal agencies
with respect 1o Federal lands under their
Jjurisdiction.

§663. Impoundment or diversion of
waters

(a) Conservation, maintenance, and
management of wildlife resources; develop-
ment and improvement

Subject to the exceptions prescribed in
section 662(h) of this title, whenever the
waters of any stream or other body of

Environment Reporter

water are impounded, diverted. the
channel deepened, or the stream or other
body of water otherwise controlled or
modified for any purpose whatever. in-
cluding navigation and drainage, by any
department or agency of the United
States, adequate provision, consistent with
the primary purposes of such impound-
ment, diversion, or other control, shall be
made for the use thereof, together with any
areas of land, water, or interests therein,
acquired or administered by a Federal
agency in connection therewith, for the
conservation, maintenance, and manage-
ment of wildlife resources thereof, and its
habitat thereon, including the development
and improvement of such wildlife
resources pursuant to the provisions of
section 662 of this title.

(b) Use and availability of waters, land,
or interests therein

The use of such waters. land, or interests
therein for wildlife conservation purposes
shall be in accordance with general plans
approved jointly (1) by the head of the par-
ticular department or agency exercising
primary administration in each instance,
(2) by the Secretary of the Interior. and (3)
by the head of the agency exercising the
administration of the wildlife resources of
the particular State wherein the waters and
arcas lie. Such waters and other interests
shall be made available. without cost for
administration, by such State agency, if
the management of the properties relate
to the conservation of wildlife other than
migratory birds. or by the Secretary of the
Interior, for administration in such
manner as he may deem advisable, where
the particular properties have value in
carrying out the national migratory bird

‘management program: Provided, That

nothing in this section shall be construed as
affecting the authority of the Secretary of
Agriculture to cooperate with the States or
in making lands available to the States
with respect to the management of wildlife
and wildlife habitat on lands administered
by him.

(¢) Acquisition of land, waters, and
interests therein; report to Congress

When consistent with the purposes of
sections 661-666c of this title and the
reports and findings of the Secretary of the
Interior prepared in accordance with sec-
tion 662 of this title, land, waters, and in-
terests therein may be acquired by Federal
construction agencies for the wildlife con-
servation and development purposes of
sections 66 1-666¢ of this title in connection
with a project as reasonably needed to

58
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preserve and assure for the public benefit
the wildlife potentials of the particular
project area: Provided, That before
properties are acquired for this purpose,
the probable extent of such acquisition
shall be set forth, along with other data
necessary for project authorization, in a
report submitted to the Congress, or in the
case of a project previously authorized, no
such properties shall be acquired unless
specifically authorized by Congress, if
specific authority for such acquisition is
recommended by the construction agency.

(d) Use of acquired properties

Properties acquired for the purposes of
this section shall continue to be used for
such purposes, and shall not become the
subject of exchange or other transactions if
such exchange or other transaction would
defeat thé initial purpose of their acquisi-
tion.

(c) Availability of Federal lands acquired
or withdrawn for Federal water-
resource purpeses

Federal lands acquired or withdrawn for
Federal water-resource purposes and made
available to the States or to the Secretary
of the Interior for wildlife management
purposes. shall be made available for
such purposes in accordance with sections
661-666c fo this title. notwithstanding
other provisions of law.

(f) National forest lands

Any lands acquired pursuant to this sec-
tion by any Federal agency within the ex-
terior boundaries of a national forest shall,
upon acquisition. be added to and become
national forest lands, and shall be ad-
ministered as a part of the forest within
which they are situated. subject 1o all laws
applicable to lands acquired under the
provisions of the Act of March i, 1911 (36
Stat. 961), unless such lands are acquired
to carry out the National Migratory Bird
Management Program.

§664. Administration; rules and
regulations; availability of lands to State
agencies

Such areas as are made available to the
Eecrexary of the Interior for the purposes
of sections 661-666¢ of this title. pursuant
1o sections 661 and 663 of this title or pur-
suant to any other authorization, shall be
administered by him directly or in accor-
dance with cooperative agreements entered
into pursuant to the provisions of section

11.-.79

661 of this title and in accordance with
such rules and regulations for the conser-
vation, maintenance, and management of
wildlife, resources thereof, and its habitat
thereon, as may be adopted by the
Secretary in accordance with general
plans approved jointly by the Secretary of
the Interior and the head of the depart-
ment or agency exercising primary ad-
ministration of such areas: Provided, That
such rules and regulations shall not be in-
consistent with the laws for the protection
of fish and game of the states in which such
area is situated: Provided further, That
lands having value to the National
Migratory Bird Management Program
may, pursuant to general plans, be made
available without cost directly to the State
agency having control over wildlife
resources, if it is jointly determined by the
Secretary of the Interior and such State
agency that this would be in the public in-
terest: And provided further, That the
Secretary of the Interior shall have the
right to assume the management and ad-
ministration of such lands in behalf of the
National Migratory Bird Management
Program if the Secretary finds that the
State agency has withdrawn from or
otherwise relinquished such management
and administration.

§665. Investigations as to effect of
sewage, industrial wastes; reports

The Secretary of the Interior, through
the Fish and Wildlife Service and the
Bureau of Mines, is authorized to make
such investigations as he deems necessary
to determine the effects of domestic
sewage, mine, petroleum, and industrial
wastes, erosion silt, and other polluting
substances on wildlife, and to make reports
to the Congress concerning such investiga-
tions and of recommendations for allevia-
ting dangerous and undesirable effects of
such. pollution. These mvestigations shal
include (1) the determination of standards
of water quality for the maintenance of
wildlife;: (2) the study of methods of
abating and preventing pollution, in-
cluding methods for the recovery of useful
or marketable products and byproducts of
wastes: and (3) the cotllation and distribu-
tion of data on the progress and results of
such investigations for the use of Federal,
State, municipal, and private agencies, in-
dividuals, organizations, or enterprises.
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§665a. Maintenance of adequate water
levels in upper Mississippi River

In the management of existing facilities
(including locks, dams, and pools) in the
Mississippi River between Rock Island,
lllinois, and Minneapolis, Minnesota. ad-
ministered by the United States Corps of
Engineers of the Department of the Army,
that Department is directed to give full
consideration and recognition to the needs
of fish and other wildlife resources and
their habitat dependent on such waters,
without increasing additional liability to
the Government, and, to the maximum ex-
tent possible without causing damage to
levee and drainage districts, adjacent
railroads and highways. farm lands, and
dam structures, shall generally operate and
maintain pool levels as though navigation
was carried on throughout the vear.

§666. Authorization of Appropriations

There is authorized to be appropriated
from time to time, out of any money in the
Treasury not otherwise appropriated, such
amounts as may be necessary to carry out
the provisions of sections 661-666c¢ of this
title and regulations made pursuant
thereto, including the construction of such
facilities, buildings, and other im-
provements necessary for economical ad-
ministration of areas made available to the
Secretary of the Interior under said sec-
tions, and the employment in the city of
Washington and elsewhere of such persons
and means as the Secretary of the Interior
may deem necessary for such purposes.

§666a. Penalties

Any person who shall violate any rule or
regulation promulgated in accordance with
sections 661-666¢ of this title shall be guil-
ty of a misdemeanor and upon conviction
thereof shall be fined not more than $500
or imprisoned for not more than one year,
or both. -

§566h. Dellnitions

The terms “wildife™ and ~wildlife
resources” as used herein include birds,
fishes, mammals, and all other classes of
wild animals and all types of aquatic and
land vegetation upon which wildlife is
dependent.

§666¢. Applicability to Tennessee Valley
Authority

The provisions of sections 661-666b of
this titie shall not apply to the Tennessee
Valley Authority.
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

"'IEW OF FISH AND WILDLIFE ASPECTS
F PROPOSALS IN OR AFFECTING
{AVIGABLE WATERS

Adoption of Guidelines

On August 15, 1974, the Department of
the Interior, acting through the Direc-
tor, Fish and Wildlife Service, published
proposed guidelines for interim use by
Service employees. These proposed guide-
lines prescribed the objectives, policies,
and procedures to be followed in the re-
view of proposals for work and activities
in or affecting navigable waters that are
sanctioned, permitted, assisted, or con-
ducted by the Federal QGovernment.
These review functions delegated to the
Service by the Secretary of the Interior
are prescribed by the Fish and Wildilfe
Coordination Act (16 U.8.C. 661-667e;
48 Stat. 401, as amended), the National
Environmental Policy Act of 1969 (42
U.8.C. 4321-4347; 83 Stat. 852), the
Estuary Protection Act (16 U.S.C. 1224;
82 Stat. 627), the Department of Trans-
portation Act (49 US.C. 1653(f) ; 82 Stat.
825), the Federal Aid Highway Act (23
U.S.C. 138; 82 Stat. 823), the Airport
and Airway Development Act of 1970 (49
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Staf. 222, 227), the Watershed Protection
and Flood Prevention Act (16 US.C.
1008; 72 Stat. 567), and the Endangered
Species Act of 1873 (16 U.B.C. 1536; 87
Stat. 892). The Service also has advisory
and consulting roles under the Coastal
Zone Management Act of 1972 (16 U8.C.
1451) and the Marine Protection, Re-
search, and Sanctuaries Act of 1872 (33
U.S.C. 1401), as well as basic and other
authorities.

The Department of the Interior, acting
through the Fish and Wildlife Service, is
publishing herewith the final guidelines
which prescribe the objectives, policies,
and procedures to be followed in the
review of proposals for works and activi-
ties in or affecting navigable waters that
are sanctioned, permitted, assisted, or
conducted by the Federal Government.

Notice also is made of the availability
for public inspection of the Service's
complete Navigable Waters Handbook,
including the main text, published
herein, and the Appendices A through I
which are not published but are refer-
enced In the main text. The complete
handbook may be inspected at any of the
following listed offices of the Service dur-
ing the hours indicated Monday through
Friday of each week excepting Federal

US.C. 1712 (¢) and (I), 1716(c) (4); 84 holidays:
Office location Street address Room No, Biisiness
bhours

Portland, Oreg. 97208, ... ....ocoo.ooo. 1500 Northeast Irving 8t ..« ccooeao... 204 7:50-4:15
Alhuquerque, N. Mex. 97103 <--- 500 Gold Ave. BW 10102 8—4:30

Twin Cities, Minn. 55111._ 658 7:30-4
Atlanta, Ga. 30323...... o1 342 7:15-3:45
wion, Mass. 02109___._ U.5. Post Office and Couﬂ.houu Devon- 800 8~4:30

shire and Water 8ts.

iver, Colo, B0215._..___ .- 10507 West 6th Ave . None 7:30-4
chorage, Alaska 99501_ _ - BB D Bt i iiiicccccnaa- None 7:45 4:30
v n, D.C. . Interior Bidg., 18thand C Sts. NW_______._ T7:45-4:15

The public comment period for these
guidelines expired on September 23, 1974.
These guidelines have been revised, based
on comments received from the general
public, State agencies, and other Federal
agencies as well as interpretative guid-
ance received from recent judicial de-
cisions. We wish to take this opportunity
to express appreciation for these com-
mer:s a0 suggestions.

The following anslysis summarizes

comments of particular significance
" which were received on the cited sections
of the proposed guidelines and discusses
the basis for the decisions which were
madg.
Section 2.2B(1). Several comments
were received concerning the Service'’s
policy with regard to the proper scope of
Federal jurisdiction in navigable waters.
Accordingly, this paragraph has been re-
written to more accurately reflect cur-
rent Federal jurisdictional limits.

Sections 2.2B(1) (@), 2.2B(1) (D), and
2.2B(4). A number of comments pointed
out that the use of the term “public in-
terest” needed clarification since the
term denotes an intricate complex of in-
terests that are often difficult to perceive
or evaluate accurately. To clarify this
matter, the term “public interest” as used
tn these guldelines refers to factors re-
‘ated to fish and wildlife resources as

FEDERAL REGISTER,

outlined in the Fish and Wildlife Co-
ordination Act, unless otherwise speci-
filed. The purpose of this Act as stated
in section 661 is “Recognizing the vital
contributions of our wildlife resources to
the Nation, the increasing public interest
and significance thereof due to expansion
of our national economy and other fac-
tors, and to provide that wildlife con-
servation shall receive equal considera-
tion and be coordinated with other
features of water-resource development
programs through the effectual and
harmonious planning, development,
maintenance, and coordination of wild-
life conservation and rehabilitation * * ¢
in the United States, its Territories and
possessions * * *” by providing assistance
to, and cooperating with “* * * Federal,
State, and public or private agencies and
organizations in the development, pro-
tection, rearing, and stocking of all

ies of wildlife resources thereof, and
their habitat * * *”

In Section 662, this Act specifically re-
quires that “whenever the waters of any
stream or body of water are proposed or
authorized to be impounded, diverted,
‘the channel deepened, or the stream or
other body of water otherwise controlled
or modified for any purpdse whatever,
including navigation and drainage, by
any department or agency of the United

States, or by any public or private agency
under Federal permit or license, such de-
partment or agency shall first consult
with the United States Fish and Wildlife
Service, Department of the Interior, and
with the head of the agency exercising
administration over the wildlife resources
of the particular State * * * with & view
to the conservation of wildlife resources
by preventing loss of and damage to such
resources as well as providing for the de-
velopment and improvement thereof
¢ + »»” (uynderlining added.) For the pur-
poses of this Act, wildlife and wildlife
resources are defined as “birds, fishes,
mammals, and all other classes of wild
animals and all types of aquatic and land
vegetation upon which wildlife is
dependent.”

Sections 5.3I. (1) and (2). Concerns
were raised that these sections preclude
the consideration and balancing of proj-
ect costs and benefits, and thus do not
comply with provisions of the National
Environmental Policy Act. To clarify this
matter, the Service’s role in the permit
review process is to evaluate and com-
ment on the effects of a proposal on fish
and wildlife resources. It is the function
of the regulatory agency rather than the
Pish and Wildlife Service to balance all
factors, including anticipated costs and
benefits, and decide which type of activ-
ity will be permitted.

Sections 5.3N(1) and 53N(3) (c) (D).
Several comments were received expres-
sing concern with regard to the Service's
possible rigid position against “once-
through” cooling systems. However, as
the first sentence in this section implies
and as it isclearly stated in section 5.1D,
an evaluation of each cooling system will
be made on a case-by-case basis and
each proposal will be weighed on its in-
dividual merits. Furthermore, sections
5.3N(3) (a) through 5.3N(3) (¢c) (iv) pro-
vide the criteria under which “once-
through” cooling systems will be con-
sidered environmentally acceptable. It
was further suggested that the Service
consider and balance all the costs and
benefits of the various cooling and power
generating technologies during our per-
mit review process. As explained in our
previous to sections 5.3(I) (1)
and (2), such an evaluation i5 not the
role of the Service.

These guidelines are effective on De-
cember 1, 1975.

. LYNN A. GREENWALT,
Director,
Fish and Wildlife Service.

Novemezr 21, 1975.
NavicasLx WaTERs HANDBOOK

1. Introduction.

1.1 Purpose and arrangement of mate-
rial. A. This brings together the policy
and procedural guidelines and pertinent
reference materials applicable to the
program of the Division of Ecological
Services, Pish and Wildlife Service, re-
garding dredge, fill, materials discharge
and disposal and related Federal and
federally permitted work and activities
conducted in and adjoining the Nation’s
waters.
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B. The guidelines are presented in this
10-section main part of the handbook,
and the reference materials are orga-
nized in 9 appendixes: A through L Ap-
pendixes A, B, and C include, respec-
tively, form letters and reports, record-
ing forms and other procedural aids, and
standard recommendations. Appendix D
contains legal and related references;
Appendix E, official policy statements of
Interior; Appendix F, official policy
statements of other entities; Appendix
@, technical references; Appendix H,
general educational material; and Ap-
pendix I, procedural references, includ-
ing definitions of terms.

1.2 Developments and activities cov-
ered—A. Summary of coverage. These
guidelines are applicable to all works and
dredge, fill and other activities affecting
navigable waters that are sanctioned,
permitted, assisted, or conducted by the
Federal Government. The central focus
of the handbook is on the navigation
permit program of the Corps (Corps of
Engineers, U.S. Department of the
Army) conducted under the Act of
March 3, 1899, and related Acts (App.
D-2a), but the coverage includes:

(1) Works and activities in navigable
waters, federally permitted by the Corps
under Sec. 10 of the Act of March 3,
1899, App. D-2a. These include various
works and activities secondarily per-
mitted by the Corps such as: Mineral
exploration and development on outer
continental shelf and other public lands
for which leasing and certain basic per-
mitting authority rests with the Secretary
of the Interlor; rights of way on public
lands for which authority rests in a num-
ber of Pederal land administering agen-
cles including several bureaus of Interior,
the Forest Service and others; and use,
occupancy, and filling of and removal of
sand, gravel, and coral from tidelands,
submerged lands, and fllled lands in or
adjacent to Guam, the Virgin Islands,
and American Samoa which is permitied
by the Secretary of the Interior under
Sec. 2 of the Act of November 20, 1963,
App. D-2w.

(2) Discharges of pollutants and the
disposal of materials in navigable waters
and we ransportation for and dumping
of materials in ocean waters will be the
subject of a separate handbook, but they
are covered in summary here because
of their relation to the fully covered
activities: ’

(a) Discharge of pollutants into nav-
igable waters, federally permitted by the
EPA (Environmental Protection Agen-
¢y} or by the State with oversight by the
EPA under Sec. 402 of the FWPCA (Fed-
eral Water Pollution Control Act, as
emended by Pub. L. 92-500) —the NPDES
Permits (National Pollutant Discharge
Elimination System Permits), App. D-2s.

(b) Disposal of dredged and A1l ma-
terial in navigable waters and transpor-
tation of dredged material for ocean
dumping, federally permitted by the
Corps with oversight (and veto power)
by the EPA under Sec. 404 of the
FWPCA, App. D-2s and under Sec. 103
of the Marine Protection, Research, and
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(¢) Transportation of materials other
than material for dumping in
ocean waters and dumping of such msa-
terials in the territorial sea federally per-
mitted by EPA under Sec. 103 of the
MPRSA, App. D-2x.

(d) Disposal of sewage sludge which
would result in any pollutant entering
navigable waters, federally permitted by
the EPA or by a State with oversight by
the EPA under Sec. 405 of the FWPCA,

(3) Bridges and causeways over navi-
gable waters federally permitted by the
U.8. Coast Guard (Coast Guard) under
Pub. L. 88-870, App. D~-2m, and basically
under Sec. 9 of the 1899 Act, App. D-2a.

(7) Other federally conducted or sanc-
tioned work such as channels, highways,
airports, transmission lines, etc.

(8) Steam electric plants and other
facilities using natural waters for cooling
will be the subject of a separate hand-
book. They are covered here in summary
fashion because they frequently require
a8 permit from the Corps under Sec. 10
of the 1899 Act and a NPDES permit un-
der Sec. 402 of the FWPCA as well as a
construction permit and operating l-
cense from the NRC (Nuclear Regula-
tory Commission) if nuclear fueled.

B. Corps, EPA, and Coast Guard per-
mits. (1) The Secretary of the Army is
authorized by the Act of March 3, 1899,
to issue permits to construct piers, jetiies,
or similar structures, or to dredge and
fill in the navigable waters of the United
States. This authority is assigned to the
Corps, except that the Coast Guard, De-
partment of Transportation, issues per-
mits for construction of bridges and
causeways over navigable waters as pro-
vided in Pub. L. 85-670, the Department
of Transportation Act.

(2) The 1899 Act makes it unlawful
for anyone to conduct any work or ac-
Hvity in navigable waters of the US
without a Federal permit. Government
agencies, Federal, State, and local, as
well as persons, corporations, and other
entities must apply for a permit when
they propose works or an activity in such
waters, and they must obtain a permit
prior to commencing the construction
or other activity.

(3) Dikes, dams, and similar obstruc-
tions to navigation require the cansent
of the Congress as well as approval of
plans by the Chief of Engineers and the
Secretary of the Army (see App. D—4a,
Bec. 9) unless the navigable portlons of
the involved water body lie wholly in one
State. In the latter case the structure
may be built under authority of the State
legislature but the plans and any modi-
fication thereof must still be approved
by the Chief and the Secretary.

(4) When the District Engineer (CE)
or District Commander (CGQG) receives an
application for & permit, he routinely
{ssues & public notice given the details of
the work to be performed under the per-
mit. These notices are distributed to the
appropriate Service regional and area
offices and to other bureaus of Interior,
the EPA, the National Oceanic and At-
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mospheric Administration (NOAA), and
other Federal or State agencies ap” ‘=~
terested individuals, usually witt

day deadline for receipt of any cot

and recommendations.

(5) The authority of the Corps to issue
permits for the discharge of refuse into
or affecting navigable waters under sec-
tlon 13 of the Act of March 3, 1899, was
greatly modified by the Federal Water
Pollution Control Act Amendments of
1972 (Sec. 2 of Pub. L. 82-500, October
18, 1972).

No Section 13 permits may be issued
henceforth by the Corps for the discharge
of pollutants into navigable waters from
point sources. Section 13 permits {n exist-
ence and pending applications for such
permits for point sources were made one
with the NPDES permit system admin-
istered by EPA or the State with EPA

- oversight under Section 402 of the

FWPCA. Section 13 remains a viable pro-
hibition against any type of unauthor-
fzed discharge or deposit covered by this
section for which application for permit
has not been made and against certain
other violations. Permits for disposal or
deposit of dredged or fill material in
navigable waters, issued by the Corps.
under Section 10 of the 1888 Act, now
require approval of EPA under provisions
of the FWPCA relating to these permits
and those for disposal of sewage sludge.
Note also that under Section 403 of the
FWPCA, special provision is made for
control of ocean discharges, through
NPDES permits. Transportation for and
dumping of materials in ocean waters ~—~
controlled by EPA and the Corps v
provisions of the Marine Protection
search, and Sanctuaries Act of 1972 (.
‘L. 92-532, October 23, 1972; App. D-2x)."

(6) The Coast Guard processes appli-
cations for bridges and causeways much
the same as the Corps does applications
for other work (see flow chart App. B-
43) . Service review and reporting on CG
spplications is similar to those for the
Corps, with the substitution of proper
agency references.

(T7) The processing of NPDES permit
applications by the EPA or the States
and of ocean dumping permits by EPA

will provide for review and comment by .

the Service at the Regional Office level
-much the same as with applications
handled by the Corps. Each Regional
-Office must assure {tself that it {s properly
notified of permit applications and ap-
prised of actions related to the Service
interest in these new programs approved
in 1972 (see App. D-2s and D-2x).

(8) The Department has no Inter-
sgency agreement with the Department
of Transportation (Coast Guard) or with
the EPA on proecedures for Secretarial
review as it has with the Department of
the Army (Memorandum of Understand-
ing of July 13, 1967, see App. E-3) so that
any issues that cannot be resolved at the
Regional Office must be submitted to the
Central Office for resolution on a case-
by-case basis.

C. Permits tnvolving both Federal
pubdlic lands or other Federal responsibil-
#ty and navigable waters. (1) Various pr
vate works and activities are permitt
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on Federal public lands, e.g., mineral ex-
ploration and development, canal and
transmission line crossings, hydroelec-
* '~ power development, etc. Other works
e federally assigned responsibility,
uclear steam-electric powerplants.
< works and activities when they
impinge on navigable waters also require
a permit under Section 10 of the 1899
Act. They also may require other permits
for discharges or materials dumping
and water quality certifications and
marine sanctuary certifications under
the FWPCA or the MPRSA.

(2) Construction, operation, and
maintenance of physical structures of
hydroelectric projects licensed under the
Federal Power Act do not require such
separate permits because all public inter-
est aspects including navigation are pro-
vided for under the Act. However, plans
for any dam or other structure of the
FPC project that affects navigation must
have the approval of the Chiet of En-
gineers and the Secretary of the Army.
Also, any dredging, filling, discharge, or
disposal related to an FPC project but
not constituting construction, operation,
or maintenance of the project’s physical
_ structures does require Federal permits
of the Army. Some FPC licensed works
and related activities also may require an
NPDES permit and water quality certi-
fication.

(3) Outer continental shelf and other
public land leases for oil and minerals
exploration and development are exe-
cuted by the Secretary of the Interior
- through the Bureau of Land Manage-

ment and permits for drilling and other

‘neral developments are issued by the

‘ogical Survey with the advice of
¢ Interior bureaus.

.also Interior bureaus, the Forest Serv-
ice, and other Federal land management
agencies issue rights-of-way and other

. permits which, in particular cases, {n-
volve navigable waters. It is apparent,
therefore, that related navigation per-
mits issued by the Corps and Coast
Guard and NPDES permits issued by
EPA or a State to cover these may in-
volve two separate Service reviews.

(a) Any Service review of inhouse In-
terior leasing and permitting actions, ex-
cepting rights-of-way, usually has taken
place at the Washington level. Proce-
dures for Iinterbureau coordination
within Interior on the selection of areas
to be offered for lease sales and as to con-
ditions to be inciluded in drilling and
other jexploration and development per-
mits to be issued by GS are the subject of
an interbureau memorandum of under=-
standing (App. E-2) and detailed proce-
dural guidelines are being developed.

(b) Rights-of-way applications made
to Interior bureaus and the Forest Serv-
ice are normally reviewed by the Service
at Regional Office level on a case-by-case
basis under somewhat loosely defined
procedures similar to those for Federal
projects.

(¢) Dr. King’s September 23, 1971, in-
structional memorandum and enclosures
on outer continental shelf lands (App.
E-9) explain the procedures with respect
to applications for Section 10 permits of

¢ Corps on these Interior approved
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activities. Essentially, District Engineers
of the Corps review applications for per-
mit on outer continental shelf activities
only from the standpoint of navigation
and national security.

The Secretary of the Army desires and
has asked Interior to provide the District
Engineer with assurance in writing for
each application related to outer conti-
nental shelf lands “that fish and wild-
lfe and other environmental matters
were reviewed and that there is no objec-
tion * * *” to the issuance of a permit.
Interior has agreed to this procedure
based on the fact that the Secretary has
adequate authority to protect the envi-
ronment through leasing and regulatory
authorities on the outer continental shelf
lands. No doubt the Corps will want simi-
lar assurance on other applications where
the primary approval is given by Interior.
Likewise, the Coast Guard will want such
assurance in similar situations.

(4) No definite arrangements have
been made for interbureau review in In-
terior of the permits for use, occupancy,
filling, and excavation of tidelands and
submerged lands of Guam, the Virgin Is-
lands, and American Samoa issued by the
Secretary although those related to the
Virgin Islands have been informally con-
ducted at regional level. Efforts are un-
derway to develop suitable comprehen-
sive procedures.

(5) As noted above, activities primarily
aporoved by Interior may also require a
Corps permit, processed at regional level.
In these cases the Corps permit is issued
subsequent to the Interior permit and, as
noted, is only addressed to navigation
and national security with Interior hav-
ing full responsibility for environmental
matters. Other permits and certifications
under the FWPCA and the MPRSA also
may be involved.

In all of these cases where two or more
Federal permits are required for a par-
ticular works or activity, great care must
be observed that the Service position is
consistent. If it is found impossible to be
consistent due to change of circum-
stances as between separate reviews, the
change of position should be reviewed
within the Department and clearly ex-
plained to the Corps of Engineers. Simi-
lar care should be taken with review of
environmental impact statements which
may be handled at a different time or by
a different reviewer than the related per-
mit or license.

D. Federal and other dredge and Al
activities. (1) The Corps itself conducts
dredge and fill activities both by con-
tract and with {ts own equipment largely
in relation to its responsibilities for
fiood control and maintaining navigation
channels, harbors, and beaches and
other civil and military works. These
activities and works are subject to pro-
visions of the FWPCA and MPRSA as
well as NEPA and the Coordination Act.
Public notices of intention to conduct
such work usually are distributed in the
same way as notices of permit applica-
tion and deadlines for response are
similarly short.

Dredge and fill work conducted in re-
lation to original construction or major
modification of Federal or federally as-
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sisted navigation and flood control
projects normally is known to the Serv-
ice long in advance, and reviews of pro-
posals for such work are programmed.
budgeted, and scheduled in consonance
with the lead agency reporting schedules.

(2) As to ‘dredge and fill activities
conducted on non-navigable waters in
relation to transmission and pipeline
crossings and other riparian installa
tions, the Service may not receive ade-
quate early notice. Belated notice may be
received through circulation and review
of environmental impact statements pre-
pared under NEPA. Notice on highway
and airport projects should be received
from the Department of Transportation
under provision of SBec. 4(f) of the De-
partment of Transportation Act (App.
D-2m) and B8ec. 16(c){(4) of the
Airoort and Airway Development Act
(App. D-2t). Notice may also come in
certain cases from applications to the
Bureau of Land Management or other
land management bureaus of the De-

partment, including the Service, or the

Forest Service for rights-of-way across
Federal lands.

(3) Dredge, fill, and other activities
conducted in or so as to effect navigable
waters by Federal agencies in relation to
their l]and management and other func-
tions also are subject to provisions of
Sec. 10 of the 1899 Act and to those of
the Federal Water Polution Control Act.
Thus, for example, the Service's

"activities in improving tidal marshlands

on its coastal refuges require a Federal
permit if they involve navigable waters
and wetlands. Similarly, the Service’s
facilities on navigable waters require a
NPDES permit from EPA. The Service,
as well as other Interior bureaus and
other ©Federal agencies, must be
especially vigilant to avold real or ap-
parent viblations of the law lest their
sincerity and dedication to environ-
mental preservation and restoration
become suspect.

E. Detection of violations of the Inter-
state Land Sales Full Disclosure Act.
(1) The Department of Housing and
Urban Development (HUD), Office of
Interstate Land Sales “Registration
(OILSR) has requested and the Service
has agreed to cooperate through its per-
mit review activities in the detection of
violations of the Interstate Land Sales
Full Disclosure Act (App. D-2u). Essen-
tially the Service has agreed to provide
all practicable cooperation and specifi-
cally to provide to the Administrator of
OILSR coples of all reports to the Corps
on suspected unauthorized activities and
of all commenis on major permit
applications.

(2) Detafled procedural guidelines on
this coordination are provided in In-
structional Memorandum RB-46 (ApD.
E-23). )

.13 Ecological services activities in-
volved. SBec. 2 of this handbook presents
an overview of the objectives and policies
of the Bervice applicable to the activi-
ties covered in the handbook. Detailed
policy guidelines are presented in Sec. 5
and detailed procedural guidelines are
presented in other sections as follows:
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2. Objectives and policies. )

2.1 Objectives of the Department and
Service In relation to dredge and all and
other water-related activities are to pro-
tect and preserve fish and wildlife habi-
tat, conserve fish and wildlife resources,
and protect public trust rights of use and
enjoyment in and associated with navi-
gable and other waters of the United
Btates.

A. The Bervice strives to meet these
objectives by encouraging developers to
use every possible means, method, and
alternative (including non-development)
to prevent harmful envircnmental im-
pacts and degradations, to restore habi~
tat, and increase opportunities for pub-
lic use through proper development and
land use control

B. The Service also assists, within the
limits of its resources, the programs of
other agencles, and especially those of
other Interior buresaus dedicated to the
public interest in man's environment.

C. More specifically the BService,
through taking of every appropriate, use-
ful action, has the following long-range
objectives or goeals:

(1) Respecting navigable waters, their
tributaries and related wetlands of the
United States:

(a) Stopping and remedying all {llegal

" activities which are damaging or posing
a threst of damage to the naturally
functioning aquatic and wetland ecosys-

. tems or the dependent buman uses and
satisfaction, and assisting the actions of
other bureaus in protection of environ-
mental resources, values, and uses for
which they and the Department of the
Interior have responsibilities, including
natural, cultural, and general recrea-
tional resources, values, and uses, and
the water quality aspects of such values
and uses,

(b) Ensuring that all authorized
works, structures, and activities are (1)
judged to be the least ecologically dam-
aging alternative or combination of alter-
patives (e.g., all appropriate means have
been adopted to minimize environmental

! losses and degradations) and (2) in the
public’s interest in safeguarding the en-
vironment from loss and degradation.
Water dependency of & work, structure,
or activity will be considered when
criterion (1) above has not been met.

In determining whether criteria (1)

and (2) have been met, the Service will
always consider: (a) The long-term ef-
fects of the proposed work, structure, or
activity; (b) its cumulative effects when
viewed in the context of other already
existing or forseeable works, structures,
or activities of the same kind; and/or
(¢) its eumulative effects, when viewed
in the context of other already existing
or forseeable works, structures, or activi-
ties of different kinds.
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to be navigahble waters in the context of

Federal law, particularly with respect to
proposals, activities, and sanctioning ac-
tions “of the Federal Government and
where the concerned resources involve &
national interest: long-range objectives
or goals are identical to those above-
stated for navigable waters, insofar as
legally possible.

-3.3 Policies. A. The Bervice exercises
and encourages all efforts to preserve, re-
store, and improve the fish, wildlife, and
naturally functioning aquatic and wet~
land ecosystems and assists in the pre-
servation of other environmental re-
sources of the Nation, for the benefit of
man. ‘ )

(1) The Service reviews, investigates,
and cooperates fuily in providing ecologi-
cal advice on formulation of Federal and
federally permitted, assisted, and sance
tioned plans for activities and develop-
ments in the Nation's waters and wet-
lands under provisions of the Fish and
Wildlife Coordination Act, App. D-2e.

(2) The Bervice prepares comments
and recommendsations on proposals for
Federal and federally permitted, assisted,
and sanctioned activities and develop-
ﬁnd:s in the Nation’s waters a.nd wet-

(3) The Service provides technical
guidance and assistance to government
agencies and concerped citizens on en-
vironmental aspects of management of
waters and wetlands. It encourages
development and sdoption of compre-
hensive regional and statewide plans for
the management of such waters and
lands as anticipated by the Water Re-
sources Planning Act, the Estuary Pro-
tection Act, the Coastal Zone Manage-
ment Act of 1972, as provided by certain
State and local zoning actions, and as
may be provided by any comprehensive
national land-use act

(4) The Service encoursges and pro-
vides technical guidance and uststu:we
to local and State programs, symposia,
and other organized efforts designed to
further public education and swareness
of environmental values and actions to
abate threats to waters and wetlands of
the Nation.

(5) The Bervice assists all Federal
sgencies involved in planning construc-
tion or permitting and licensing activi-
ties in the Nation’s waters and wetlands
to meet their responsibilities under Sec-
tion 7 of the Endangered Species Act of
1973. This includes helping to ensure
that the continued existence of an en-
dangered or threatened species is not fur-
ther jeopardized nor will the actions to
be teken result in the destruction or
modification of such species habitat that
is determined critical. Buch assistance
ghould enable these agencies to avoid
initiation of proposals which could place
such species or their critical habitat in
jeopardy. }

(8) The- Bervice assists particularly
other buresus of the Department of the
Interior in meeting their special respon-
sibilities for the Nation’s environmental
values, including cultural and natural

APPENDIX C

would individually or cumulstively with
other developments on a waterway or
group of related waterways unnecessarfly
destroy, damage, or degrade fish, wild-
life, naturally functioning aquatic and
wetland ecosystems, and/or the depend-
ent human satisfactions. In this, the
Service assists other Interior bureaus

(1) The Service considers mﬂnbh ’
waters t0 Include all waters, water bodies,
snd wetlands subject to Federal juris-
diction under provisions of the River and
Harbor Act of 1809 and the Federal
Water Pollution Control Act Amend-
ments of 1972, as clarified by Federal
regulations and court decisions or as
modified by Federal law.

- (a) For nonwater-dependent works,
particularly where biologically produc~
tive wetlands are involved and alterna-
tive upland sites are available (as may be
suggested from field appraisal-—see Sec.
4.1A-—-by a Bervice biologist), the Berv-
ice usually recommends denial of & per-
mit unless the public interest requires
turther consideration. Further consid-
eration may be indicated by an approved
land use plan (see Bec. 5.2A(2)) or in the
absence of such a master plan, from the
determination made by the responsible
Federal regulatory agency after careful’™
weighing all factors relevant to the p

le interest and reflecting the natic
concerns for both protaction and utiliz.
tion of important resources (see para-
graphs (f) and (g) (3) of 33 CFR 209.120,
App. D-48(2)).

(b} For nter-depeudent works, the
Bervice discourages the occupation and
destruction of biologically productive
wetlands and shallows. The Service usu-
ally recommends that the site occupled
involve the least loss of area on the Jeast
valuable of the alternative sites; that
avoidable loss or damage to such produc-
tive wetlands and shallows, their fish and
wildlife, and their human uses be pre-
vented: and that any damages or losses
of such resources, proved unavoidable,
be reasonably mitigated or compensated.

(2) The Service places special empha-
sis on vegetated and other productive
shallow waters and wetlands and on fish
and wildlife species for which the Secre-
tary of the Interior has delegated and
specifically mandated responsibilities:

(a) Wetlands as described in “Wetl~
lands of the United States,” Circular 39
of the US. Fish and Wildlife Service,
published in 1858, republished in 1971.

(b) Estuarine and Great Lakes areas 88
defined in the Estuary Protection Act,
the Coestal Zone Management Act of
1972, and Sec. 104(n) of the Federal
Water Pollution Control Act, App. D-20,
D-2v, and D-2s,

(c) Migratory birds, anadromous and
QGreat Lakes fishes, and endangered spe-
cies as defined respectively in the Migra
tory Bird Treaty Act, Anadromous Fisk
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~~uservation Act and the Endangered
‘es Act of 1973, App. D-2b, D-21, and

The Service alerts NMFS and
- -wate wildlife agencies and consults with
them on all matters related to their in-
terest and responsibilities in keeping
with provisions of the Fish and Wild-
life Coordination Act, App. D-2E. In like
manner, the Service alerts and consults
with the NPS on potential degradations
of cultural and natural values. the BOR
on recreational aspects, and other agen-
cies, particularly Interior bureesus, on
any special environmental or other in-
volvements of the proposed work in their
special interest such as BR and GS on
water quality and BLM and BIA as well
as NPS on involved lands and resources
under their jurisdiction (Section 6-——Co-
ordination, Liaison, and negotiation).

(4) The Service discourages exclusion-
ary occupation of navigable waters and
their shorelines by riparian owners or by
anchored boats (see Rec. XVIIT of House
Report £1-1433, App. D-6) and other
cumulatively harmful uses of such wa-
ters and shorelines.

(5) The Service requests guarantees
that the authorized work is actually car-
ried out as promised and as required by
conditions of the permit, provisions of
law, or agreements formalized in writ-
ing. In appropriate cases, a performance
bond may be requested of a private per-
mittee as a condition of the permit. With
a Federal project the Service will strive
‘~ have important fish and wildlife pro-

sns specifically mentioned in the au-

izing act.

3) The Service conducts and urges
sdrveillance of unauthorized activities
and developments in navigable waters;
identifies and investigates illegal dredg-
ing, filling, other work and installations
in such waters; reports the illegal work
to the Corps or Coast Guard; and other-
wise supports Federal actions against
violators of Federal law in cooperation
with the Solicitor and U.S. Attorneys.

(7) The Service assists and promotes
surveillance of navigable waters for un-
authorized discharges of harmful pollu-
tants, escape of harmful pollutants from
non-point, fixed and deposited sources
on upland, spills of oil and hazardous
substances, dumping of materials in
ocean waters and other water pollution
sourcgs endangering fish and wildlife or
their in cooperation with the EPA,
Corps, NMFS, and Coast-Guard; reports
water pollution situations harmful to
environmental and human-use values to
the responsible regulatory agency; and
otherwise assists and supports Federal
adtions sgainst violators of the Federal
Water Pollution Control Act and the
Marine Protection, Research, and Sanc-
tuaries Act of 1972. )

Authorities and references supporting
the foregoing Objectives and Policies are
included in App. D, E, F, and G,

3. Preliminary screening of proposals.

3.1 General outline o} screening pro~
ecedure. A. Upon receipt of notice of per-

it application or initiation of a study,

1e proposed work project or actlvity is
first logged and scheduled for investi-
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gations and reporting if appropriate.
(The logging form presented in App. B-1
is to be used by all offices.}

It is absolutely essential to maintain
complete, up-to-date records to assure
timely actions and afford an accurate
basis for summarizing accomplishments.
A flow chart showing action sequence in
review of permit applications is given in
App. B-4a.

B. All public notices of applications
for permits received from the Corps,
EPA, or Coast Guard are then screened
to exclude from further consideration
those where the proposal obviously will
have no impact or at most an inconse-
quential impact on fish and wildlife re-
sources. Such “no-interest” notices are
to be appropriately marked to show de-
termination, initialed by the reviewer,
its log entry completed, and the notice
flled. A response usually is advisable on
such notices (see below).

(1) On the basis of notice received, the
Ecological Services biologist screens each
proposal in his office preliminary to fur-
ther action so as to determine:

(a) The adequacy of the information
supplied and aavilable for proper review.

(b) The apparent environmental sig-
nificance—what resources would be af-
fected and how seriously? Is the impact
of the proposal significant in view of its
anticipated direct and secondary effects
and in light of existing or potential cu-
mulative effects of similar or other de-
velopments affecting the same resources?

{(¢) The apparent social and economic
significance-—-who would benefit and in
what way?

(d) The degree of water dependency.

(e) The aepparent need for the work in
terms - of public health, safety, and
welfare.

(f) Whether an environmental state-
men{ has been prepared and whether
one is necessary or advisable,

(g) The desirability of and apparent
opportunities for modifying the design,
construction methods, and operating
procedures of the proposal and/or select-
ing an alternative site to minimize en-
vironmental damages or restore and im-
prove environmental and sociel valves.

(2) It is the Service position that it
is proper to assess the total impact of
the total development, including any
part to be located on uplands and any
secondary effects. The totality of existing
and projected cumulative impact of all
developments effecting a waterway or
group of related waterways and the de-
pendent resources thereof also must be
considered.

(3) With Federal proposals for study
or work, both new and maintenance,
there normally is water dependency and
& presumption of Service interest. Bx-
cepting periodic maintenance work, the
Service activity normally will have been
scheduled and budgeted in program
documents.

(4) There may appear to be no neces-
sity to respond to notices having no
Service interest, but it is usually desir-
able for a number of reasons to record
the lack of interest particularly {f re-
sponse Is requested by the lead or regu-
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latory agency. (See App. A-1 for syg-
gested form letters for no action cases.)

(5) It is essential to respond within
the set time especially where there is
Service interest even if the response is
only a request for more time. Such timely
response will assure that the Corps, EPA,
Coast Guard or planning agency will not
have cause to act prior to receipt of the
Service report.

C. II the applicant has failed to supply
nz2eded information this fact is promptly
convayed to the regulatory agency to-
gether with a request that the permit ap-
plication be held in abeyance until the
information (including an EIS if found
necessary) has heen received or other-
wise obtained by the Service and ade-
quate opportunity has been afforded for
review, consultation, and presentation of
recommendeations. (See suggested form
letter in App. A-2 and information re-
quired of applicants by Corps regulation
in paragraph (h) of 33 CFR 209.120, App.
D-4a(2)))

(1> The Service makes every effort to
assist applicants and other project spon-
sors in a timely manner in formulating
environmentally acceptable plans and re-
solving related problems, but it cannot
cooperate or act in the ahsence of needed
information nor without adequate time. .
The Service will request extensions of
time as required to effect a proper in-
vestigation and to consummate necessary
coordination and negotiations. (See App.
A-3 for suggested form letter.)

(2) Where biologically productive wet-
lands or other ecologically important re~
sources and values are involved, it is the
Service position that the burden of proof
is on the applicant to demonstrate that
his proposal is environmentally sound
and in the public interest (see para-
graphs (g) (3) (iv) and (h) (3) of 33 CFR
209.120, App. D-4a(2).) Consequently,
any delay occasioned by the Service’s re-
quest for necessary information may
derive from the applicant's failure to
properly prepare his proposal for con-
sideration of its acceptability. (S8ee the
reverse side of the information request
form, App. A-2, and information check-
lst. App. B-3).

3.2 Suppested aids Lo screening. It is of
great assistance to expeditious screen-
ing of applications for permits in naviga-
ble waters, as well as to reporting on
them, to prepare and maintain in each
field ofice habitat type maps, with re-

. lated notes and data descriptive of each

type, for all waters and wetlands under
the purview of that office. The maps
should be of sufficient scale and detail to
permit ready and certain decisions as to
the likelihood of damage and the kinds of
habitat and associated species expected
to be affected based on the information
on, and keyed to, the map.

Useful source books and maps should
be kept at hand organized for ready ref-
erence. Good general sources include:

A. “The National Atlas” (US.G.S.
1970) provides physical data on coastal
areas of the United States, pp. 76-84,"
which although gross for our purposes
provide useful checks on landforms,
shoreline characteristics, bottom sedi-
ments, surface currents, tidal types and
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ranges, surface sea itempematures and
salinities, and wave heights. Similarly,
publications on national and local dis-
tribution of plans and animals frequently
include maps showing general distribu-
tion by species that can serve as gross
checks. (S8ee Sec. 9.2D for additional
sources.)

B. Many States are now collecting de-
tailed data on their wetlands and most
of them have habitat type data pub-
lished in their files, or in the knowledge
of their fleld personnel and research peo-
ple. These and other data should be col-
lated and entered on the field office's
habitat type maps. Intensive studies on
especially critical areas can often be con-
ducted in cooperstion with NMFS, State,
and university personnel. The latter may
be encouraged to involve students in spe-
cial cases to add to the data base. .

4, Field investigations.-The depth and
detail of field investigations varies con-
siderably, mainly in relation to the ap-
parent severity of the anticipated envi-
ronmental impact and the avaflable
Bervice resources, but also with whether
the proposal is Federal or non-Federal.

Normally appropriate studies are pra=
grammed, budgeted, and scheduled in ad-
vance for Federal proposals while fleld
studies for non-Federal proposals must
be done on an ad hoc basis.

Service personnel will at all times act
and promote actions by others to achieve
an orderly processing of Federal permit
applications .nd planning of federally
assisted and Federal projects.

4.1 Non-Federal proposals—permit
applications. The Service position of the
burden of proof being on the applicant
to demonstrate the environmental
soundess and public interest merit of
his proposal implies that the applicant
must arrange for any needed detailed
field investigations. (See paragraphs (h)
(2) and (h)(3), particularly paragraph
(h) (2) (v}, of 33 CFR 208.120, App. D~
4a(2).) This position certainly must be
maintained with respect to planning, de-
sign and monitoring studies, but certain
investigations must nevertheless be con-
ducted by the Service and others in sup~
port of the environmental interests.

A. A reconnaissance of the project ares
must be made by the responsible Service
biologist to provide a first-hand view-
point and appreciation of the site values
and potentials. A fleld surveillance and
appraisal report form (App. B-2) will be
completed at the time of the reconnais-
sance investigation for each permit ap-
plication which proves to have Service
interest to assure that all significant fac-

" tors are considered. The form should be
reviewed prior to taking to the fleld and
partly filled in with the required infor-
mation that is only obtainable from the
permit application and other off-site
sources. This completed form is made a
part of the permit file.

(1) The fleld investigator will accom-
plish the following items of work on-
site:

(a) Assess the relative environmental
significance of the selected site in con-
trast to apparent alternative sites.
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(b) Assess any possibilities for modi-
fying the proposal (0 lessen environ-
mental impacts see Sec. § for review
guidelines).

(&) Obtan information from knowl-
edgeable local persons on species distri-
bution and diversity, resource uses and
values, and public mtereut relative o
private interest,

(d) Determine if vorl: 'has been
started and, if s0, its apparent legality.

(e) Document the
tions through map notations, photo-
graphs, records of interviews, sampling
data, physical measurements, sand com-
pletion of the standard fleld surveillance
and appraisal report form (App. B-2).

(f) Note any potential involvements
of other Interior bureaus particularly
NPS (cultural and natural values), BOR
(wild and scenic rivers, scenic values,
general recreation values), BIA and
BLM (lands and resources), and BR and
GS (water and water quality) and later
alert and consult with these agencies,

(2) The appraisal form is designed as
both a checklist and s record of the on-
site investigation; it must be completed
in the field in appropriate part to avoid
errors of recall.

‘(a) Although the field appraisal form
may appear to be tedious in detail, the
worth of the conscientiously completed
form is invaluable to preparation of Serv-
ice comments and recommendations and
to any negotiations that may ensue.
Therefore, it is essential that the form
be completed as fully as poasible in every
case selected for field investigation and
substantive comment,

(b) Since the details required to be
completed are a function of the environ-
mental significance of the proposal, rel-
atively less consequential proposals will
involve completion of fewer details of the
form.

() Where appropriate, the Ecological
Services biologists may find it efficient to
arrange & joint reconnaissance of the
project site with the applicant and rep-
resentatives of appropriate State agen-
cies, NMFS, EPA, the Corps, or others.

B. Need for detailed fleld studies. (1)
Where the reconnaissance sppra.lsa.l in-
dicates that highly prodactwe habitat
would be degradad or lost if the proposal
were carried out as planned, it may be
pecessary for the Service to conduct or
arrange for more detailed studies to sup-
port its position and to:

(a) Affirm conclusion of species diver-
sity and resource value.

(b) Provide a firmer basis for negotia-
tion with the applicant on project modi-
fications. ]

(¢) Justify recommendations of per-
mit conditions or denial of permit.

(d) Provide data required for admin-
istrative or judicial review.

(2) It is the Service position that
there exists & natiopal recognition that
wetland and shallow water habitats have
such high ecological and social values as
to admit of their destruction or degrada-

on-site observa-
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tion only where there is no question that
the public interest demands it}

dited review of permit application

it is not reasonably possible for the

ice to conduct fleld studies sufficie.. ©
provide unequivocal ecological answers.
A useful discussion of study limitations
and values as well as methods is included
in App. G-1, taken from a publication of
the Atomic Energy Commission. :

(4) In view of the national recognition
of wetlands values and the inherent lim-
itations of time and resources, the Serv-
jce will not normally attempt to prove
its case in relation to permit applications
by assembling detailed, on-site ecologi-
cal or use data. On-site reconnaissance,
as discussed above, will nevertheless be
detailed enough to generally and ac-
curately define the resource conditions
and values. Proof normally will be sup-
ported by reference to indepth studies
such as those of ecologist, Dr. Eugene
Odum and others (App. G+ and G-5),
the logic of universal dependence of ma-
rine and estuarine ecosystems and re-
lated resource values on shallows and
wetlands, and the great body of long-
standing law recognizing the public
trust rights in the lands involved (App.
D-1b and D-3b).

(5) Permit applications involving
steam-electric, steel, paper, petroleum,
chemical, and other industrial plants
having thermal and other pollutant ef-
fects on natural waters often require
pre- and post-project studies, monitor-
ing of environmental changes, and
mathematical and hydraulic m- " °
studies. The predictive studies shov
conducted on-site where possible,
control studies for the monitoring shou.«
be conducted at the site pre-project and
at an appropriate nearby site post-
project.

Certain dredge and fll projects and
many Federal navigation, hurricane pro-
tection, and beach erosion-control proj-
ects also should be subjected to model
and monitoring studies to predict and
measure environmental impacts—all
with a view to improving designs in the
injerest of the environment.

(6) Detalled studies are generally the
responsibility of the project sponsor. The
Service has neither the fiscal and man-
power resources nor the responsibility to
conduct model, monitoring or other de~
tailed studies, but it does have the re-
sponsibility to insist not only that they

- be conducted but that they be done in a

scientific, objective manner.
Nevertheless, detailed fleld investiga-

tions by the Service are required in sup-

port of testimony in judicial and quasi-

1 As evidenced in Federa! law, App. D-2f, o.
and v; in Federal regulations, see paragraph
(g) (3) of 33 CFR 209.120, App. D-4a(2); by
the President's Environmental Message of
February 8, 1072, App. D-4s; and otherwise
in executive policy, particularly EPA's wet-
1ands policy. App. P-2a, b, and c; as well as in
wetlands laws of many States. See also App.
G, especially G-4 and G-5, for the scientifio
basis of this recogaltion. :

AY
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tudicial hearings and occasionally for
other purposes, as outlined above. Guide~
** ~a for such detalled investigations are
1ed in Bec. 102 of this handbook.
Federal Surveys and Project Pro-
~=A, Programmed work. (1) The

\‘wme has the responsibility under the

Fish and Wildlife Coordination Act, the
Anadromous Fish Conservation Act, the
Estuary Protection Act, the Fish and
Wildlife Act of 1956, the Watershed Pro-
tection and Flood Prevention Act, and
other authorities to conduet field inves-
tigations related to Federal and federally
assisted water development surveys and
project studies. These investigations are
normally programmed, budgeted, and
scheduled in harmony with the schedule
of the lead Federal agency.

(2) The investigations conducted by
the Service in relation to studies of Fed-
eral agencies are generally of greater
depth and detail than those described
above for non-Federal proposals. They
should be of comparable detail to those
conducted by the lead sgency. Principles
and guidelines for these investigations
are presented in the Division Manual,
Becs. 2300 through 2.999.

B. Mainlenance and emerpency work.
Certain types of Federal work such as
the maintenance dredging of navigation
channels conducted by the Corps and
emergency flood disaster activities in
streams conducted by the Corps, Bureau
of Reclamation, and the 8oil Conserva-
tion Service must be investigated and
reported upon on an ad hoc basis and

" in a manner similar to that described

" ave for non-Federal proposals, except
% responsibility for needed fish and
Uife studies largely devolves on the
7ice, NMFS, and the State fish and

game agency. Consequently, the Ecologi-
cal Services fleld supervisor must main-
tain liaison with the Federal and State
agencies and their personnel responsible
for these kinds of activities to assure
himself that proper notice is afforded
and opportunity. provided to make field
investigations and timely recommenda-~
tions.

4.3 Investigations of unauthorized
work and activities. A. Service personnel
mas malntain continuous surveillance of
navigable waters of their ares of re-
sponsibility to detect any unauthorized
work in a timely manner (see also Seecs.
528, 6.3, 1.3 and 8 and App. B-4b and
B-5). -

(1)) Offices of the Division should make
necessary arrangements to serve as
clearinghouses for alerts from Service
personnel and cooperating NMPFS and
State personnel who detect unauthorized
work and Division personnel must in-
vestigate and report on each such alert.

(2) Service personnel should arrange
for all possible assistance from and co-
operation with NMFS and State person-
nel as well as others with like interests
to increase their effectiveness.

_(3) Service personnel should cooperate
fully with the Corps, Coast Guard, and
the EPA in such surveillance and with
the Department of Justice in any sub-

‘quent enforcement actions.
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B. Fleld surveillance investigations of
an apparently unauthorized work or
activity must be circumspect on site and
confined to making as complete an as-
sessment of the facts as possible. In no
event should the investigating biologist
voice any allegations of illegality, accuse
a person of improper action, or take any
other direct action to stop or alter the
observed ongoing activity.

C. A fleld surveillance and appraisal
report form (App. B-2) is completed on
site as fully as possible keeping in mind
the items outlined in Sec. 4.1A, above.
Particular attention must be given to
obtaining full coverage of the activity
sfte and area of influence with good
photographs and to obtaining other evi-
dence (water and blological samples)
demonstrating the kind, location, and
effects of the observed activity. If pos-
sible, the investigating biclogist should
use a camersa providing positive prints

directly upon exposure (Polaroid) or -

take care that the photographic as well
as other evidence submitted to other
persons for processing is properly certi-
fled by use of a “transfer of evidence”
form (see note on the back of the first
page of App. B~2 form).

D. Following discovery and appraisal

of an apparently illegal activity, the reg--

ulatory agency will be immediately con-
tacted to determine if the work is being
done lawfully. If it is not, the Regional
Director will prompitly request the regu-
latory agency to issue a cease and desist
order. A flow chart of surveillance ac-
tions is given in App. B—4b, and related
guidelines are presented in sections 5.2B,
8.3, 7.3, and 8.

5. Policy guidelines for Review of pro-
posals. :

5.1 Bagsis. A. In discussing a proposal
with its sponsor and in deveioping writ-
ten comments and recommendations to
assure that the proposal can be imple-
mented without significant damages to
fish, wildlife, and related environmental
resources under purview of the Service
and the Department (being alert for po-
tential adverse environmental effects in
the province of other Interior bureaus
so a8 to coordinate and exploit mutual
concerns), Service personnel will observe
the policy guidelines set out in this hand-
book. (App. D, E, and F provide legal
references and official policy statements
relevant to these guidelines.) In a like
manner, the Service will maintain close
cooperation and coordination with other
State and Federal agencies (Section 6—
Coordination, Liaison, and Negotiation).

B. To account for local or regional pe- .
culiarities of geography, resources, and

social, political, institutional and eco-

nomic constraints,  special adaptationsa .

and modifications of these guidelines
may be proposed for approval and may
be subsequently adopted. Also, more de-
talled guidelines covering particular sit-
uations may be proposed in the future
and adopted as required, such as for
mineral exploration and development,
powerplants, high marsh areas, etc.

C. The Service's policy and procedural
guidelines expressed in this handbook are
intended to be compatible and reason-
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ably consistent with relevant provistons
‘of law, decisions of the courts, and rules,
regulations, and administrative practices
of Federal regulatory agencies. But the
8ervice does not have the responsibility,
as do the regulatory agencles, of making
the final determination of the overal] ac-’
ceptability of a proposal, all factors con-
sidered. These guidelines are not in-
tended nor should they be interpreted to
be addressed to such final decision. They
are intended 1o reflect the Service re-
aponsibility t0 contend for the special
public interests in fish and wildlife, their
related habitats and ecosystems, and the
human uses and environmental values
dependent on such resources.

D. Bervice personnel must critically
note that each guideline is qualified to
admit of reasoned interpretation on the
merits of a particular proposal in its
particular ecosystem setting and must be
80 interpreted in each case. Blanket, ab-
solute oppoeition to any specific type of
development or site situation must not be
construed from the language of any
policy or policy guideline of this hand-
book. Each proposal must be weighed on
its individual merits not only in the light
of the main thrust of applicable guide-
lines but in light of the qualifications of
these guidelines, the specific biological
and environmental conditions of the pro-
posal site, and the particular expected
environmental impacts of the proposal.

8.2 General policy guidelines—A. New
work proposals. (1) Encroachments into
navigable waters and wetlands will be
discouraged where such encroachments
would significantly damage biologically
productive shallows and wetlands or un-
reasonably infringe on public rights of
access, use, and enjoyment.

(2) Sites and design will be encouraged
to be in compliance with any applicable
comprehensive regional or statewide
plan for land use and/or shoreline devel-
opment which properly balances public
needs and properly accommodates site
and upland drainage, waste discharges,
and erosion forces (as indicated by plans
developed by the State under the Coastal
Zone Management Act of 1872 and by a
State under any State land use act that
may be applicable).

(3) A proposal which fn combination
with other developments would, due to
cumulative effects, unreasonably degrade
environmental resources or diminish the
human satisfactions dependent on such
Tesources on & Wwaterway or group of
related waterways will not be acceptable
to the Bervice and will be strongly dis-

couraged. -

(4) Nonwater-dependent structures,
facllities, or activities generally will be
considered by the Service to be unac-
ceptable uses of public waters unless it
has been demonstrated that the pro-
posed use is required in the public in-
terest (see Sec. 2.2B(1)) and no slterna-
tive site mutually acceptable to the Serv-
ice and the applicant is available.

Although in many cases a restaurant,
motel, trailer park, golf course, or other
service facllity may be more attractive
to its customers if it has water frontage,

this attraction does not necessarily re-
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quire encroachment into navigable
waters and wetlands. A set-back location
that preserves public access to the water
usually can provide as good or better
water view, assure greater safety from
storm hazards, and otherwise accord
more fully with both the private and
public interest.

(5) Proposals to fill ecologically valu-
able wetlands or site sewage lagoons or
other treatment works on them will be
discouraged, and where no feasible up-
1and site for such works is available, the
Service will urge adoption of tertiary
treatment processes which do not require
lagoons or other extensive works with
consequent destruction of wetlands (see
EPA’s wetlands policy, App. F-23, b, and
c).

(6) The Service will object to or re-
quest denial of Federal permit for any
proposed project not properly designed
or located to avoid preventable signifi-
cant damages to fish, wildlife, and/or
other environmental values.

B. Unauthorized work and activity in =

navigable waters and applications for
after-the-fact permits therefor. Unau-
thorized excavation, fll, structure, facil-
ity, building, or ongoing activity in or
affecting navigable waters will be con-
sidered to be in violation of the law as
prescribed in the River and Harbor Act
of 1899, App. D-2a; the Federal Water
Pollution Control Act (Sec. 301), App.
D-2s; and the Marine Protection, Re-
search, and Sanctuaries Act (Sec. 101),
App. D-2x. See also Secs. 43, 63, 7.3,
and 8 of this handbook for other aspects
of unauthorized work.

(1) Where necessary to achieve re-
moval of unauthorized harmful works
and/or obtain other appropriate remedy,
the Service will request the responsible
Federal regulatory agency to institute
enforcement action, including judicial
procedures through the Justice Depart-
ment if required.

(2) The Service may, where imme-
diate action is warranted to avert great
loss of flsh and wildlife or their habitat,
request the Solicitor, Department of the
Interior, to take any appropriate steps
to speed legal action.

(3; Whete after-the-fact application
fs made for existing work which resulted
in significant environmental damage, the
Service will confer with the responsible
Federal regulatory agency to assist it in
determining the need and the possibili-
ties for restoration and compensation
of damages to fish and wildiife, their
habitat. and related human use values.

(4) If legal action is not taken or is
taken and fails adequately to remedy the
damage, the Service will continue to aid
negotiations with the applicant, seek
appropriate conditioning of any permit,
and take such other remedial measures
as are available.

(5) Where satisfactory means and
measures for restoration and compensa-

tion have been imposed upon Or nego-
tiated with the applicant, Service per-
sonnel will urge that the permit include
conditions to assure their implementa-
tion.
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(8) The Service may ask that the ap-
plicant be required to furnish a per-
{ormance bond when there appears to be
substantial risk of non-performance.

(1> In case of judicial action, Servi
personnel must expect to testify with
appropriate Departmental clearances re-
quired and to have developed sub-
stantial evidence in support of the en-
vironmental aspects of the case. In such
event, expert opinion is only a feeble
substitute for firsthand testimony based
on in-depth investigation (see Sec. 10).

C. Proposals determined to be ac-
ceptabdble. (1) The Service wiil urge that
the applicant be required to provide as-
surances, through acceptance of permit
conditions, that the works will be
built and operated in such a way as to
minimize the impact on fish and wild-
life and the detriments to the public in-
terst in the lands and waters affected.

(2) In cases where compensational
measures are developed with the appli-
cant to protect the resources, the natural
functioning ecosystem, and other en-
vironmental values, Service personnel
may recommend that a performance
bond be required of the applicant to
guarantee implementation of the com-
pensational measures.

(3) Assurances for Federal projects
will be obtained by the Service through
clear and specific inclusion of means and
measures in project asuthorizing docu-
ments and diligent follow-up during con-
struction and operation.

5.3 Detailed policy guidelines. Service
personnel will observe additional detailed
guidelines in screening and reviewing
permit applications and Federal pro-
posals as indicated below for particular
types of projects (Note that where ex-
cavation of fill or deposition of spoil are
involved in a proposal, the guidelines of
items I or J are applicable in addition to
the guidelines listed for the specific main
proposed works or activity):

A. Docks, moorages, piers, and plat-
form structures. (1) In crowed areas, in-
dividual single-purpose docks will be dis-
couraged, and multiple-use facilities
common to several property interests
providing common pollution control
works and minimimzing occupation of
public waters will be actively encouraged.

(2) Joint-use moorage facilities will be
encouraged for subdivisions, motels, and
multiple dwellings in preference to in-
dividua] moorage.

(3) The size of docks and piers and
their extension beyond the normal high
water line will be recommended to be
restricted to that required for the in-
tended use.

(4) Anchor buoys will be encouraged
in preference to docks.

(5) Piers or catwalks will be encour-
aged in preference to fills to provide
needed access to navigable water.

(6) Dry storage on upland will be en-
couraged for small boats in preference
to water moorage in crowded areas.

(7) Removal of docks, piers, or plat-
form structures in existence without a
Federal permit will be recommended
where practicable and especially where
the particular structure is found to in-
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terfere with or preclude preservation,
management, or utilization of fish and
wildlife resources and other environ-
mental values,

(8) Removal will also be recommen
of all piers and similar structures rec.
ing little use, in a state of disrepair, an..
or serving no demonstrated public pur-

pose.

(9) Overwater location of apartments,
shops, restaurants, and other nonwater-
dependent facilities on pile structures or
fills will generally be viewed by the Serv-
ice as destructure intrusions upon the
aquatic environment. Denial of a permit
for a structure intended solely for such
uses will be recommended unless it is
clearly shown that the particular struc-
ture 15 required in the public interest
(see Sec. 2.2B(1) (a) and Sec. 5.2A) and
no alternstive site mutually acceptable
::l the Service and the applicant is avail-

e.

(10) Permits for docks, piers, and other
overwater structures will be recom-
mended to be conditioned to require re-
moval once the structure no longer serves
the purpose for which it was originally
permitted.

(11) Houseboat anchorage and moor-
age in public waters outside of publicly
established harbor areas for more than
30 days will be discouraged.

(12) Service review of applications for
the repair or replacement of previously
permitted docks, piers, and moorages will
be expedited.

B. Marinas and port facilities. (1) De-
signs that minimize disruption of cur-
rents, restriction of the tidal prism, ex-
cavation in shallow waters and wetlanc-
removal of barrier beaches, and fillins
shallow waters and wetlands that do .
occupy waters with poor flushing charac
teristics or sites with high siltation rates;
and that preserve environmental values
in general will be strongly encouraged.

(2) Facilities for the proper handling
of boat and site-generated sewage, litter,
other wastes and refuse, petroleum prod-
ucts, and precipitation runoft will be in-
sisted upon .with all marina and port
proposals, including modifications to ex-
hm facilities, insofar as required by

w.

(3) Regional and statewide planning
for balanced lanad use and specifically to

locate suitable spoll disposal sites, reduce -

unneeded dredging, and properly locate
any new or expanded port, other neces-
sary navigation and other water-depend-
ent facilities will be encouraged. Ship-
ping and support facilities including ma-
rine railways and launching ramps will
be encouraged to make full utilization of
developed areas to forestall disturbing
new areas of high environmental. value.
C. Bulkheads and seawalls. (1) Bulk-
heads and seawalls generally will be ac-
ceptable in areas having unstable shore-
lines, but their construction will be dis-
couraged where marsh, mangrove, or
other naturally protective and produc-
tive areas would be disturbed. In the
latter situations, any necessary bulkhead
should not reflect wave energy so as to
destroy productive wetlands. In rapidly
eroding situations where natural, pre
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tective vegetation or other controls are

inadequate, bulkheads placed in naviga-

ble waters may be acceptable if properly

"~signed to mitigate but not aggravate
ural forces and processes.

2) In extensively developed areas,

Jp-rap and/or designs utilizing natural
vegetation will be encouraged in lieu of
bulkheads of wood, concrete, or metal.
Bulkheads will be acceptable that es-
thetically and/or ecologically enhance
-the aquatic environment.

(3) On barrier and sand islands and
sand beaches, bulkheads which would
adversely affect the littoral drift and
natural deposition of sand materials will
not be acceptable.

D. Cables, pipelines, transmission lines,
bridges and causeways. (1) The Service
will encourage the establishment of
transportation-utility access corridors
crossing navigable and other waters and
wetlands at sites that localize and mini-
mize ‘environmental impact by limiting
the encroachments to least valuable and
productive areas. _

(2) To be acceptable, aerial or sub-
merged cables, pipelines, and transmis-
sion lines must be located and designed
for maximum compatibility with the en-
vironment. In assessing environmental
compatibility, Service personne] will give
particular emphasis to the provisions
made to protect water quality, fish and
wildlife resources (notably, interference
with migration routes) and to prevent
interference with fishing and other pub-
lic uses. Where unique natural areas, cul-
tural sites, or significant impacts on
scenic beauty or public access appear to

~ involved, Service personnel will alert

{ cooperate with concerned Interior

seaus and other agencies.

(3) Alteration of the natural water
flow circulation patterns or salinity re-
gimes through improper design or align-
ment will be discouraged.

(4) Enhancement of public access by
the installation of fishermen catwalks,
boat launching ramps, or other struc-
tural features will be encouraged.

(5) Bridge approaches required to be
located in wetland areas will be recom-
mended to be piaced on pilings rather
than constructed as solid fill causeways.

E. Jetties, groins, and breakwaters.
Jetties, groins, and breakwaters that do
not interfere with or, preferably, that
enhance public access, and do not create
adverse sand trensportation patterns or
unduly disturb the aquatic ecosystem will
be ptable. Service personnel will
place particular emphasis on preventing
project-related erosion and other harm-
ful impacts caused by the installation—
such as destruction of sand dunes and
beaches and filling of shallows and tidal
wetlands due to changes in littoral cur-
rents and drift—as well as on protecting
fish and wildlife resources and uses.

P. Lagoons and impoundments.
Lagoons or impoundments for waste
treatment, cooling, or aquaculture which
would occupy or damage significant wet-
lands or other ecologically productive
areas in navigable waters will be unac-
ceptable to the Service and denial of

ermit normally will be recommended.
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(A NPDES permit is required to dis-
charge from these; see EPA’s wetlands
policy, App. F-2a, b, and c.)

Q. Navigation channels and access
canals. (1) Construction or extension of
canals primarily to obtain fill material
will be discouraged or opposed as appro-
priate.

(2) Designs and alignments should
adequately serve the needs of commer-
cial and sport fisheries and other water
recreation as well as other demonstrated
public needs.

(3) Designs should not create pockets,
interior channels, or other hydraulic
conditions which would cause stagnant
water problems.

(4) Designs should not create or ag-
gravate shoreline erosion problems or
interfere with natural processes of beach
nourishment.

(3) Channel alignments and spoll sites
should avoid shellfish grounds, eelgrass
beds, beds of other productive aquatic
vegetation, coral reefs, fish spawning and
nursery areas, fish and wildlife feeding
areas, and other shallow water and wet-
land areas of value to fish and wildlife
resources and uses.

(6) Alignments should make maxi-
mum use of natural or existing deep
water channels.

(1) Designs should include temporary
dams or plugs in the seaward ends of
canals or waterways and competent con-
fining dikes around spoiling sites to serve
until excavation has been completed
and all sediment has settled out.

(8) Designs should not alter tidal cir-
culation patterns adversely, create
change in salinity regimes, or change re-
lated nutrient and aquatic life distribu-
tion patterns.

(9) Construction should be conducted
in a manner that minimizes turbidity
and dispersal of dredged material into
productive areas and on schedules that
minimize interference with fish and wild-
life migrations, spawning, nesting, or
human uses. }

(10) In addition, the Service will rec-
omend that the applicant or permittee
be required to supply the Service with a
schedule of the dredging anticipated
during the life of the permit (frequency,
duration, type of dredge, amounts of ma-
terial, etc.) and where appropriate give
a8 two-week notification prior to the
commencement of work at each loca-
tion or phase -of construction. Recom-
mendation also will be made to require
Service notification when work is com-
pleted and the amount of materials re-
moved. Similar advice and notice will be

requested for previously coordinated
Federal projects.

H. Drainage canals and ditches. Con-
struction of canals and ditches that
would drain or facilitate drainage of any

- of the wetland types identified in the

Fish and Wildlife Service’s Circular 39,
“Wetlands of the United Btates,” will be
discouraged, and denial of permit usually
will be recommended by the Service.
Channels draining such wetlands will be
acceptable to the Service only where the
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following situation has been conclusively
demonstrated: Insect vector control or
some other public health, safety, or wel-
fare measure is required as a public
necessity and drainage would be the
least damaging or only practicable
means of accomplishment. But in these
instances, the quantity and quality of
any discharged waters should be con-
trolled as required by the FWPCA and
50 as not to adversely affect the aquatic
ecosystem unduly (a NPDES permit cov-
ering such discharges may be required).

1. Excapation o} fill material. (1) Ex-
cavation and dredging in shallow waters
and wetlands will be discouraged and
any permits issued or Federal work ap-
proved will be recommended to be condi-
tioned to prohibitt activities in fish and
wildlife nursery areas and during pe-
riods of migration, spawning, and nest-
ing activity.

(2) Whenever the excavation. of fill
materials from productive submerged or
intertidal wetland areas or from wet-
land types identified in Circular 39 (see
Sec. 2.2B(2)) is considered detrimental
to fish and wildlife resources and un-
acceptable, permit denial for such work
will be recommended by the Service.

(3) _Uncontrolled stockpiling of
dredged material in shallow water or
on wetlands to achieve full bucket loads
will not be aceptable. Unloading barges
should be employed wherever possible to
avoid such stockpiling of materials.
Where stockpiling is required, the use
of competently diked upland areas us-
ually will be recommended.

(4) Excavations should not create
stagnant sumps or cul de sacs that trap
and kill aquatic life.

(5) Dredging operations should be
conducted 80 &s to prevent petroleum
spill, deposit of refuse, and avoidable dis-
persal of silt or other fines or other dis-
charges of harmful materials (a NPDES
permit may be required).

J. Filling and deposition of spoil and
refuse materials. (1) Filling in navigable
waters generally will be discouraged and
will be strongly objected to where the
proposed development is nonwater de-
pendent or would not serve a demon-
strated public need.

(2) Whenever the fllling of waters and
wetlands is considered detrimental to fish
and wildlife resources and unacceptable,
permit denial for such work will be rec-
ommended by the Service. :

(3) Spoil confinement works should be
properly designed, constructed, and
maintained to avoid discharge of fines,
other particulates, or harmful material
to natural waters and be located on dry
upland. The Jocation of outlets and other
means of control of the effluent from the
spoil retention area should yield water
quality that will preserve the aquatic
ecosystem (a NPDES permit may be re-
quired). - -

(4) Toxie, oxidizable organic, and
other highly harmful materials must be
disposed on dry upland areas behind im-
pervious dikes or by other safe and en-
vironmentally protective means.

(5) Dikes should be vegetated imme-

diately to prevent erosjon.
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(6) In-bay, open-water, and deep-
water disposal generally will be consid-
ered acceptable by the Bervice only after
all upland and other alternative disposal
sites have been explored and rejected for
good cause. Deep-water disposal will be
acceptable only at sites designated under
State or Federal regulations or at sites
specifically selected, including those se-
lected for deposit of clean material for
habitat improvement, where agreed upon
by all concerned agencies.

(7) Sediment and/or effluent analysis
will be recommended to be required in
cases where there is suspected contami-
nation by heavy metals or other toxi-
cants. In cases where contaminant levels
are high, the Service will either urge dis-
posal on fully confined impervious up-
land sites or by other safe and approved
means, or recommend denial of permit
application.

(8) Turbidity and dispersal of dredged
material will be recommended to be con-
trolled in relation to open water dredg-

-ing and disposal by means of fine-meshed
curtains or other effective means.

(9) The foregoing guidelines on spoil
deposition are also particularly applica-
ble to Federal channel excavation and
maintenance.

K. Mineral exploration and develop-
ment, territorial waters. (1) To be ac-
ceptable, blanket permits issued for min-
eral exploration and development (in-
cluding oil, gravel, sand, fossil shell,
phosphates, sulfur, salt, placer metals,
eic.) must be limited to the shortest time
period essential to the work proposed and
should provide by explicit conditions of
the permits for such of the following
that can be utilized to minimize environ-
mental degradation: Areal exclusions;
special exploration and development pro-
cedures (e.g. slant drilling); use of spe-
cial equipment (e.g. use of shallow draft
barges and low-impact swamp vehicles
on wetlands) ;
ing, filling, and spoiling (i.e. use of exist~
ing channels wherever possible rather
than new ones, avoidance of productive
wetlands and shallows for filling and
spoiling, etc.).

(2) To be acceptable, proposed activi-
ties and works must be described as fully
as possible in the original permit appli-
cation, and to the extent that these can-
not be described for the entire extent of
the work and period of the permit, the
undescribed extension and modifications
when known and proposed must be sub-
ject to provision of adequate notice and
opportunity for on-site assessment of
potential environmental impact by the
Service or its designee, and the permit
must be further conditioned as may be
required to protect environmental re-
sources on the basis of such recommen-
dations as the Service may make. .

(3) To be acceptable, proposals must
meet the applicable general and detailed
guidelines set out hereinabove for other
particular activities and works involved
in the proposed mineral exploration and
development.

(4) To be acceptable, proposals must
make adequate provisions to keep envi-
ronmental degradation to the minimum,

and limitations on dredg-
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particularly that from spillage of ofl;
release of refuse including polluting sub-
stances and solid wastes; spofling on pro-
ductive wetlands; dredging of produc-
tive shallows; and alteration of current
patterns, tidal exchanges, freshwater
oufflow, erosion and sedimentation.

L. Mineral and other developments,
tncluding rights of way, on pubdlic lands.
(1) As discussed more fully in Section
1, Interior bureaus and other Federal
land management agencies are involved
variously in leasing lands and granting
permits for rights of way, mineral explo-
ration and development, hydroelectric
power development, and other activities
on public lands of the United States. To
the extent that these activities would
involve identifiable effects on navigable
waters they also require a permit from
the Corps or Coast Guard under the 1899
Act and/or the Federal Water Pollution
Control Act Amendments of 1972, and
in certain cases a NPDES permit from
EPA or the State.

(2) These guidelines do not cover pro-
cedures for the intra-Interior review ot
outer continental shelf and other public
lands, mineral leases, and permits nor
rights-of-way permits, but 1t is expected

-that Service personnel will apply any

of the pertinent policy guidelines of this
handbook as are appropriate.

(3) Corps, Coast Guard, and EPA per-
mit applications covering such activities
should be reviewed in the field for poten-
tial site-specific impacts as with any
other permit, keeping in mind, however,
that general protective conditions are
included in the Interior permits which
are deemed adequate for all known situa-
tions and contingencies and that known
highly damageable areas have beenn ex-
cluded from the lease offers and use
permits for lands of the Territories.

(4) 1f a particular case appears to the
reviewing bioclogist to involve substantial
impacts of a nature not certainly covered
by conditions of the Interior permit, he
should initiate action to 50 notify the dis-
trict or regional office of the concerned
regulatory agency and the responsible of -
fice of the concerned Interior bureau or
for the Territory. If the responsibie local
Interior office cannot satisfy the Service
concern, the matter should be referred to
the Central Office for resolution and the
district or regional office of the regula-
tory agency should be 50 apprised.

M. Log handling, moorage, and storage.
(1> Log handling, moorage, and storage
sites proposed to be located on salmon-
spawning and other fish productive
streams, shelifish grounds, or shallow
water and wetland areas of value to fish
and wildlife resources and uses will not
be acceptable to the Service.

(2) Log handling, moorage, and storage
in public waters will be discouraged, par-
ticularly where such activities would ob-
struct or impede public access, fishing,
hunting, and other legitimate public uses
of the water body: degrade and destroy
fish and wildlife resources; oy otherwise
degrade environmental values.

(3) Environmentally sound practices of
log handling will be encouraged through
recommendations for conditioning of any
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required Federal permit or contract and
otherwise, as follows:

(a) Use of positive controls over be
other debris, and leachates, inclu
proper confinement, collection and .
posal of all floatable, soluble, and settic~
able refuse. Rapidly flowing water, steep
shores or other sites must be avoided for
log dumping where positive controls can-
not be effected.

(b) Use of easy let-down devices for
placing logs in water to avoid safety
and environmental hazards of violent
{ree-fall dumping.

(¢) Limiting the quantity of logs and
the duration of their moorage and stor-
age in public waters to the minimum
required for eficiency.

(d) Use of upland sites for bundling of
logs and disassembling the bundles.

N. Steam electric powerplants and
other facilities using navigable waters
Jor cooling. Although these facilities will
be treated in detail in & separate Steam
Electric Powerplant and Cooling Facili-
ties Handbook, broad, general guxdelmeu
are included here: :

(1) As a general rule, once through
cooling systems will be discouraged and
closed-cycle cooling will be encouraged
where the facility is proposed to be sited
on or 50 as to affect biologically produc-
tive navigable waters. In particulgr, any
facility will be strongly discouraged
which would significantly change the en-
vironment and values of an estuarine
area or other biologically productive nav-
igable water by withdrawal and discharge
of large volumes of water-—thereby de-
pleting aquatic life by entrainment s~
impingement; altering the natural or
isting regime of salinity, temperat.
and dissolved oxygen and the patterns v.
water currents, tidal exchange, volume,
tidal excursion, and freshwater flow; dis-
turbing the populations, dynamics, and
distribution of aquatic life; scouring pro-
ductive water bottoms or otherwise
endangering the viability and productiv-
ity of the ecosystem; and lessening the
human satisfactions dependent thereon.

(2) A facility to divert water from and
release heated water to navigable waters
where proposed to be sited so as to affect
harmftully salmonid spawning, rearing, or
migration waters or any water or wet-
land supporting highly sensitive and/or
highly valued species of fish or wildlife
will not be acceptable to the Service un-
less such facility is fitted with a closed-
¢ycle cooling system and otherwise in-
corporates protective features that insure
against any significant harm to such
species at all times and under all fore-
seeable conditions.

(3) To be acceptable any facility in-
corporating once-through cooling involv-
ing navigable waters must:

(a) Be sited where wetland destruc~
tion, other habitat damage, interference
with fish and wildlife and their uses, and
overall environmental harm will be at the
minimum compared to other possible
sites in the region;

(b) Involve a plan layout based on
preoperational baseline studies defining
current, temperature, salinity, tid-
migratory fish or wildlife, and other pa
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terns sufficient to select the smallest and
most desirable heat mixing zone, provid-
ing adequate zone of passage, and other
‘an arrangements, including those of
» transmission lines and other appur-
.nant facilities, that will minimize
harmiul impacts on fish and wildlife,
their habitats and uses as well as overall
environmental damages;

{(¢) Incorporate design features and
operating programs and rules to avoid all
avoidable harm to fish and wiidlife,
habitats, and uses as well as other en-
vironmental resources and uses; specifi-
cally:

(1) Incorporate a cooling system de-
sign employing the best available tech-
nology and combination of facilities to
minimize harmful effects on the envi-
ronment, including: Mechanical rather
than chemical scale and slgae controls;
intake-outlet arrangements which mini-

. mize impingement, and entrainment, and
damage to productive bottoms; fish by-
passes and other saving devices as well
as screens at intakes;

- (i1) Schedule shutdowns to avoid
harm to squatic life as fully as possible;

(111) Meet all applicable water quality
requirements and goals; and

(iv) Adequately monitor the operations-

to satisfy the burden of proof upon the
permittee or licensee that the foregoing
and other appropriate environmental
standards are met.

8. Coordination, liaison, and negotia-
tion. It is difficult to overemphasize the
value of taking steps at the earliest pos-
sible time to gain participation in the

‘anning process to permit offering sug-
tions of modifications and alterna-
>3 and discouraging selection of

_aturally productive sites or harmful
methods of development. This is difficult
with plecemeal private developments,
but even with these, publicizing Bervice
concerns in the media, assisting con-
cerned citizens who responsibly involve
themselves in surveillance, accepting
speaking engagements, arranging sym-
posia, educating local planning, zoning,
and administrative boards, and other
means can be of help in the long run.

With Federal activities close liaison by
the Division Pield Supervisor with the
Federal planning agencies usually leads
to early motice of actions and invitation
to informal consultation during formula-
tion of plans. This early consultation
can the most productive effort made
by Division personnel in relation to Fed-
eral activities. If possible the consulta-
tion should be between the Division
biologist and the lead agency planner
assigned to the specific survey or project.

The Ecological Services biologist also
must maintain early and continuing liai-
son and coordination with NMFS and
State biologists in connection with each
assigr.ment. Summary coordination
guidelines follow:

6.1 Coordination with the State,
. NMFS, EPA, Corps, other Interior bu-
reaus, and other concerned governmental
agencies. A. Early in his review of a pro-
~asal, the Division biologist consults with

counterparts in other agencies to:
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{1) QGather information from knowl-
edgeable experta.

(2) Identify mutusl interests and in-
{formation sources and obtain useful data
and views. ’

(3) Transmit project data to cooperat-
ing entities not otherwise supplied.

(4) Arrange any appropriate joint field
studies.

B. As his preliminary assessment and
fleld reconnaissance are completed and
he prepares his draft report and recom-
mendations the Division biclogist con-
tinues coordination and liaison with
agencies having coordinate and related
responsibilities to: .

(1) Assess the public interest and other
professional opinion on the merits of the
proposal and consider proper means of
resolving any environmental issues.

(2) Alert other agencies, particularly
other Interior bureaus, to any special en-
vironmental concerns in their interest
discovered in the Bervice assessment or
reconnaissance and explore any mutual
environmental involvements of the pro-
posal with such agencies.

(3) Formulate any appropriate joint
position on the proposal among sgencies
having coordinate responsibilities.

6.2 Coordination with the applicant or
Federal Lead Agency. A. Early consulta-
tion with the Federal lead planning
agency can often forestall wasteful ef-
forts addressed to environmentally un-
sound design or site; yet this advantage
is normally long past with permit appli-
cants. Improvement i{n the latter situa~
tion may result from educational efforts
by concerned entities and court decisions
favorable to the environment which en-
courage prospective applicants to seek
early consultation. .

B. Negotiation with the applicant or
lead agency planner is conducted as ap-
propriate throughout the Service review
process.

(1) If the field appraisal has confirmed
that the proposal will have adverse ef-
fects on fish and wildlife, their habitat
or the naturally functioning ecosystem,
efforts must be made either through the
regulatory agency (in permit applica-
tions) er by direct contact with the ap-
plicant or lead agency planners, to have
the plan modified to minimize damage to
the resource base.

(2) The posture to be maintained by
the Service representative in negotiat-
ing with applicants or lead agency plan-
ners should:

(a) Encourage acceptance of the valid-
ity of the nationa] recognition of intrin-
sic high public value of shallow water
and wetlands habitats through citation
of Zabel 1 Tabb, other Federal case and
statutory law, local law (statutory wet-
lands and zoning laws and related case
law), and findings of the Reuss Com-
xgl)ttee and ecologists (see App. D and

(b)*Avoid acceptance of monetary
value as the full measure of significance
of ecological and other environmen!
impacts. - :

(¢) Avoid expedient resolution of is-
sues with the sponsor of the work or
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activity which do not satisfactorily re-
solve the environmental issues.

C. If the applicant or sponsor rejects
suggestions for making his plans en-
vironmentally acceptable, it must be
meade clear that the burden of proof is
on him to demonstrate that such sug-
gestions are infeasible and that his pro-
poeal is of overriding public interest.
Withcut such demonstration the Service
policy requires that denial of the appli-
cation be requested or objection to the
project be raised as otherwise proper,

D. The assistance of other govern-
mental agencies having coordinate re-
sponsibilities and interest should be
requested, even urged, in direct partici-
pation and support of negotiations. Also,
interested private conservation groups
should be advised of the Service position.

E. Foliowing successful negotiations,
the agreed upon plan modifications for
environmental purposes can be handled
by: .-
(1) The applicant submitting a new
application with acceptable plan to the
permitting authority, which is then
specifically comprehended by the permit
and its conditions, or )

(2) The applicant submitiing in writ-"
ing to the permitting authority his inten-
tion to adopt specific plan modifications,
thus amending the application, which is
then specifically comprebhended by the
permit and its conditions, or ]

(3) The Service and Department rec-
ommending and the permitting authority
adopting the necessary specific condi-
tions or stipulations as part of the per-
mit which fully and specifically compre-
hend the plan modifications required for
environmental and fish and wildlife pro-
tection and conservation purposes.

6.3 Coordination on unauthorized
work and activities. A. The conduct of
Service personnel in exercising surveil-
lance investigations must be cautious

-and above reproach. Their on-site ac-

tions must be limited to gathering in-
formation en suspected unauthorized
work without unduly exciting workmen
:rs g.he sponsors of the work. (Bee Sec.

B. Enforcement sctions are generally
the prerogutive of the Corps, EPA, Coast
Guard, and Justice. Once Service person-
nel have obtained the pertinent biologi-
cal and other information necessary for
action on the case and the Regional Di-
rector has alerted and formally notified
the Corps, EPA, or the Coast Guard, as
appropriate, with copy to the Regional
Solicitor and to the appropriate US. At-
torney, the Service should normally defer
to the regulatory agency for further ac-
tion. Where NMPFS interests are involved,
& copy of the formal notification or re-
port on a violation should be sent to
NMFS when the regulatory agencies are
informed: Where expedited action is
Justified by immediacy of the threat to
highly valued resources, the Regional Di-
rector may seek aasistance from the Of-
fice of the Solicitor. (See also Secs. 5.2B,
7.3. and 8. -

7. Reporting procedures.

7.1 Reports and correspondence. A.
Guidelines for preparation and transmis-
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sion of routine letters and reports are
included tn Secs. 3.000-3.999 of the Divi-
sion Manual The manual guidelines
cover all kinds of river basin activities
and should be followed where applicable.

B. Special letter and report formats
applicable to review of permit applica-
tions are included in App. A. Standard
Forms, checklists, and flow charts are
included in App. B, and commonly appro-
priate standard recommendations for
germlt. applications are included in App.

C. General guidelines on report con-
clusions and recommendations. Any of
the following situations may serve as &
basis for Service recommendation of
denial of a Federal permit or objection to
the authorization of a Federal project for
similar work in navigable water. (More
detailed general and specific guidelines
for determining acceptability of plans are
included in Sec. 5, above) :

(1) The project or activity will directly
destroy, damage, or degrade fish and
wildlife, their habitat, or other signif-
fcant environmental wvalues, including
part or all of a natural functioning eco-
system.

(2) The project will lead to, encourage,
or make possible the destruction, damage
or degradation of fish and wildlife, hab-
4tat, or other significant environmental
values, including part or all of a natural
functioning ecosystem.

(3) Public use of & natural or other
environmental re ource will be restricted
or curtailed.

(4) Public benefits will not clearly ex-
ceed public losses, ignoring any private
gains not clearly related to health,
safety, or protection of property.

(5) The project purposes are not{ water
related or dependent.

(6)) Alternative upland sites are
available for the proposal which would
involve less environmental costs and gen-
erally better satisfy the public interest.

D. Format and disposition of reports.
(1) Service reports on NPDES permits
are submitted by the Regional Director
directly to the EPA or the State. Those
on nuclear steam-electric plants are sub-
mitted through the Director to the De-
partmental Office of Environmental
Project Review for inclusion in the De-

partmental report.

: (2) Service reports on Federal and fed-
erally assisted prolects are submitted
directly to the appropriate office of the
sponsoring Federal agency by the
Regional Director.
? (3) Procedures for review, submisston
of comments, and resolution of issues on
navigation permit applications made to
the Corps of Engineers, Department of
the Army, are prescribed for all bureaus
and offices of the Department of the In-
terior in 503 DM 1. This Departmental
Manual release implements the July 13,
1967, Memorandum of Understanding
between the Departments of the Army
and the Interior with respect to review
of applications for permits for dredging,
. excavation, and other related
work in the navigable waters of the
United States issued by the Corps of En-
gineers. This release assigns responsibil-
ity regarding such review to the Director,
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Fish and Wildlife Service, and delegates
responsibility for coordination among
Departmental field offices and for sub-
mission of formal Departmental com-
munications with District and Division
Engineers of the Corps to the Service’s
Regional Directors. )

(4) A different procedure is to be fol-
wowed where both the permit application
and the related draft environmental im-
pact statements are to be reviewed con-
currently as described in Sec. 7.2, below.

(5) Under 503 DM 1 the Service nor-
mally has a dual role: providing the con-
sultation and review functions mandated
by the Pish and Wildlife Coordination
Act and coordination and consolidation
of views and recommendations of all De-
partmental bureaus and offices, including
those of the Service, into a formal De-
partmental letter of comment under
Fish and Wildlife Service letterhead.

(6) Informal communications with the
Corps by the bureaus and offices are not
precluded by 503 DM 1; in fact, each
bureau and office is directed to make its
own arrangements for receipt of public
notices and is encouraged to conduct
any necessary informal discussions with
Corps personnel. :

(7Y (a) The role of the Service Re-
glonal Directors under 503 DM 1 is to
coordinate, collate, and transmit all
formal Department communications, in-
cluding requests for extension of time
to respond or for more information and
the formal Departmental letters of com-
ment (and/or reports) on navigation
permits to District Engineers and where
appropriate, to Division Engineers.

(b) The Service Regional Director
must assure himself that all interested
bureaus and offices of the Department
have had adequate opportunity to offer
comments and that all substantive com-
ments, timely received, are reflected in
the formal Departmental response to the
Corps on each permit application.

(¢) Any unresolved cases of disagree-
ment among fleld offices of Interior bu-
reaus will necessarily be submitted
promptly to headquarters as will any
other case which the Corps has indicated
it will refer to Washington under the
Memorandum of Understanding or which
has become so controvexial that sther
the Corps or the apphcant is Hikely to
refer it to Washington (see Sec. 7.1E
(3)~(6), below).

(8) The Service does not have the
above-outlined coordinating function
with respect to EPA or the Coast Guard.
Nor does it have such function with any
other regulatory agency or in relation to
review of any Federal or federally as-
sisted project proposals, -

(9) The Regional Director's coordi-
nated letter to the responsible Corps of-
ficer prepared under 503 DM 1, although
on FWS letterhead, is the oficial Depart-
mental report on a permit application
and is to be so identified in the text of
the letter.

(a) The first sentence of the letter
report stating the Departmental position
should include the Public Notice number
and date, the Corps District, the water-
way or other locational references, and
the State.
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(b) Service surveys and investigations
on permits, prepared in accordance with
provisions of the Fish and Wildlife Co-
ordination Act, are to be incorporated in
the letter report to the District Engineer

(¢) In the common case where t}
substantive comments are limited
those of the Service and any compatible
views of other Interior bureaus and of-
fices, the letter will incorporate the Serv-
ice report and the other comments and
views and will state that its content
represents the Departmental position, or
reflects fully the Departmental views and
findings -on the {dentified permit appli-
cation. :

(d) Service letters on such matters as
unauthorized activities, failure of a per-
mittee to abide by permit conditions, re-
quests for extension of time. etc., may
also note Departmental sanction of the
concern or request.

(10) Service letters of comment and
reports on other than Corps permits do
not necessarily represent the Depart-
mental position and should not so indi-
cate unless Departmental sanction has
been determined.

(11) The Departmental letter and/or
Bervice report may be released to co-
operating State and Federal agencies
and the general public once the Depart-
mental or Service letter has reached the
District or Division Engineer of the
Corps, Regional Administrator of EPA,
or District Commander, Coast Guard,

E. Recording permit actions and filing
of reports. (1) Records must be main-
tained in the area and regional offices of
the disposition of each public notice re-
ceived, actions taken, reports filed. and
any required follow-up activity accom-
plished.

(a) Reglonal offices must malintain
records of both Service and Depart-
mental actions in keeping with the role
of the Regional Directors as Depart-
mental coordinators for Corps permits.

(b) In addition to maintaining a com-
prehensive log of permit actions, each
public notice received should be flled
bearing a notation of its disposition and
2 reference keying it to the entries made
on it in the log (public notices deemed
not to involve a Departmental or Service
tnterest are nevertheless logged to assure
completeness of records and ease of re-
trieval in event of later action).

(2) Central Office flles must not be
burdened. As instructed in Dr. King's
memorsndum of November 14, 1972
(App. E-16) only those file materials on
permits specifically requested by the
Central Office should normally be sub-

‘mitted. Exceptions are noted in par.

17.1E(5), below.

(3) The Director should be promptly
alerted to permit applications and viola-
tions involving properties administered
by the Bervice or another bureau of the
Department (le. refuges, hatcherles,
parks, recreation areas, etc.) and to
situations involving policy and other sig-
nificant Departmental or Service
interest.

(4) Alerts on permit involvements of
other bureaus of the Department should
be forwarded through the Director to the
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Assistant Secretary for Fish and Wildlife
and Parks only where the other bureau
7 requests, or where after notification
the other bureau that bureau agrees
iat inadequate attention was accorded
in environmental problem.

(5) 'The Director should be promptly
alerted to controversial permit situations
which the Corps has indicated it will
refer to Washington under the Memo-
randum of Understanding or where the
applicant or the regulatory agency has
s0 clearly objected to the Service or an-
other bureau's recommendations that
the matter will likely be referred to
Washington for resolution. Where re-
ferral to Washington is deemed to be
imminent the alert, in exception to par.
7.1E(2), above, should be accompanied
by essential file materials and a concise
summary of the case and the Depari-
ment's involvements (see 503 DM 1).

(6) In cases defined above where file
materials are submitted to the Central
Office, only single copies of the following
are required: The Public Notice and any
fact sheet, & project location map (with
site superimposed on quadrangle sheet
or navigation chart), the completed Field
Appraisal form, the Service report, any
other pertinent correspondence or hear-
Mg records, and the Departmental
report.

P. Resolution of issues following re-
port release. (1) Follow-up with the
regulatory agency is to be made on a
continuing basis to determine the dis-
position of cases of concern to the Serv-
ice and the Department. Copies of
ermits issued are to be obtained for

ervice files, with copy to the Central
Office if appropriate.

(2) Every effort is to be made to re-
solve problems at the field level. How-
ever, if this is not possible, the Corps in
accordance with the July 13, 1967,
Memorandum of Understanding, will
refer the controversial permit matters to

the Under Secretary. The following
procedure is followed after Interfor's
report is filed with the District
Engineer:

Ty District Izgineer. tn deciding whether

8 permit showia be issued, shall weigh all
relevant factors in reaching his decision. In
any case where Directors of the Secretary of
the Interior advise the District Engineers
that proposed work will impair the water
quality in viclation of applicable water
quajity standards or unreasonably impair the
patural resources or the related environ-
ment, he shall, within the limits of his re-
sponsibility, encourage the applicant to take
steps that will resolve the objections to the
work. Failing In this respect, the District
Engineer shall forward the case for the con-
sideration of the Chief of Engineers and the
appropriate Regional Director of the Secre-
tary of the Intertor shall submit his views
and recommendations to his agency's Wash-
ington Headquarters.

‘The Chief of Engineers ghall refer to the
Under Secretary of the Interior all those
cases referred to him containing unresolved
substantive differences of views and shall in-
clude his analysis thereof. for the purpose
of obtaining the Department of the Interior’s
comments prior to final determination o! the
tasues.

In those cases where the Chief of En-
gineers and the Under Secretary are unable
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to resolve the remaining issues, the cases will
be referred to the Becretary of the Army for
decision in consultation with the Secretary
of the Interior,

(3) The Associate Director—Environ-
ment and Research is to represent the
Service on a review committee to advise
the Secretariat of the course of action to
be followed in the efforts at resolution.

(4) Although procedures have not
been agreed upon with regulatory
agencies other than the Corps for cases
of failure or resolution in the field, any
such cases should be referred promptly to
the Director with full particulars so that
he may attempt resolution of the contro-
versial matters at Washington level.

7.2 Environmental impact statements.
A. Federal agencies have a responsibility
to seek consultation with the Service in
relation to their preparation of environ-
mental statements required by Sec.
102(2)(C) and other provisions of the
NEPA (National Environmental Policy
Act) and the Service has a responsibility
by law and expertise to advise such
agencies.

B. The Service also has a responsi-
bility to review draft environmental®
statements and to prepare comments
thereon as a part of the Departmental
comments made in response to requests
for official review and comment on pre-
pared draft environmental impact
statements. ’

C. Distinction must be maintained be-
tween these two types of rsponslbinty,
as follows:

In the first, the Service should pro-
vide such advice as it considers appro-
priate directly to the Federal agency at
fleld level upon its request. Where Serv-
ice responsibilities are- known or sus-
pected of being involved the Service may
offer any appropriate advice or remind
the agency of its responsibility to consult
with the Service and other environ-
mentally expert and responsible bureaus
and agencies.

In the second, the Service must make
its contribution through the Depart-
ment's Office of Environmental Project
Review. It should comment on the ac-
curacy of the statement with respect to
fish and wiidlife and related matters, on
the completeness and comprehensiveness
of the statement in relation to these mat-
ters, and on the compliance with the re-
quirements of the NEPA and the guide-
lines of the Councﬂ on Environmental
Quality.

D. Consistency must be observed as
fully as possible by Service personnel not
only in meeting these responsibilities but
in reporting on the one or more Federal
permits required for the proposal at
issue. This will require some considerable
care and attention in cases particularly
where different persons or different times
are Involved in the several actions. Con-
current actions by different individuals
must be closely coordinated. But in many
cases, earlier action on review of a permit
application must be carefully reviewed
and accounted for {n preparation of com-
ments on a subsequent permit application
or draft environmental statement. .

. If clrcumstances have changed so
that current comment necessarily must
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differ from an earlier comment, a full
explanation of such circumstances must
be given and a persuasive justification
made for the current position taken. In
no case should the reviewer fail to search
out and thoroughly consider the validity
of earlier actions before taking a differ-
ent position. On the other hand, a faulty
earlier position cannot be ignored, it
must be forthrightly addressed and dis-
posed with minimum embarrassment to
the Service and Department. It is ex-
pected that the problems of non-consist-
ency will be less likely to occur in the
future in that coordination among regu-
latory and review agencies will encourage

if not demand concurrent review actions
on related permit applications and envi-
ronmental impact statements.

E. Regional offices of the Service should
expect to receive documents and requests
for concurrent review of permit applica-
tions and draft environmental impact
statements to come to them from the
Office of Environmental Project Review
in Washington, particularly those involv-
ing major and extensive proposals. In
these cases, the procedure described in
paragraph 1.4D of 503 DM 1 will be fol-
lowed, but tn addition, the Service re-
port mandated by the Fish and Wildlife
Coordination Act will either be incor-
porated into the official Departmental
comments as an identified section or
where appropriate because of the length
of the report or other reason, a summary
of the report thus incorporated and the
report itself filed directly by the Bervice
with the appropriate office of the respon-
sible Federal regulatory agency.

7.3 Reporting unauthorized work or
activity. A. Although a detailed report is
usually.not prepared on unauthorized
work, complete records must be main-
tained (see App. B-5), a8 field surveil-
lance and appraisal report prepared
(App. B-2), and a request made to the
regulatory agency by the Regional Di-
rector for enforcement action if it is de-
termined that the work or activity is in
fact being conducted unlawfully (ie.
without permit or in viclation of the
permit). It usually will be found more
effective for the Regional Director to
transmit his request by certified mail
(see App. A-5 and A-8).

B. If action is not taken in a reason-
ably timely manner, the Regional or
Fteld Bolicitor should be requested to in-
tercede to elicit any essential expedited
action. See the flow chart of actions on
apparent illegal activities, App. B—4b. If
court action ensues the investigating
biologist 1s likely to be called to testify:;
:fe Sec. 10 for advice on such participa-

on. :

8. Follow-up of permit work and sur-
veillance of {llegal work. BSyccessful
achievement of the Service objectives
and goals in relation to dredge and fill
activities requires continuing, consist- |
ently diligent surveillance of waters and
wetlands throughout the Nation by Serv-
ice biologists in coordination with re-
sponsible Federal regulatory agencies to
maintain a comprehensive monitoring of
all activities conducted in waters under
their purview. -
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8.1 A variety of techniques have been
suggested and to intensify surveil-
lance coverage with the limited Service
resources. These include: .

A. Intensive, compiete coverage of
eritical areas—preferably perfodic (bi-
weekly, monthly, or as resources permit)
but varied as to timing to avoid strict
regularity.

B. Comprehensive, semi-intensive cov-
erage of an entire length of coast, river,
or lake—periodic as under Sec. 8.1A,
above. . :

C. Random, occasional coverage of &
critical area or length of coast, river, or
lake incidental to fleld reconnaissance
of permit applications and other fleld
studies.

D. Comprehensive coverage with as-
sistance of NMFS, district biologists of
the State, and/or concerned citizens,
and/or Service personnel of other divi-
sions LE, Refuges, Technical Assist-
ance—periodic (quarterly, semiannual,
or as resources permit).

8.2 Assistance in surveillance and in
intensifying reguiatory agency monitor-
ing can be furthered in 2 number of
ways:

A. Sponsoring work shops and syme-
posia.

B. Issuing special reports documenting
the value of shallow waters and wetlands
in key areas, such as estuaries, and other-
wise supporting the need for regional,
environmentally sensitive land manage=~
ment planning and control.

C. Eliciting support from government
agencies with coordinate interests, con-
servation groups, and other influential
entities In urging intensified surveillance
for {llegal work and monitoring of per-
mitted activities by the regulatory
agency.

9. Education of the public.

9.1 Basis. Informing the general public
and decisionmakers of the ecological,
hydrological, and legal bases of the con-
cepts underlying the Service’s intensified
efforts to save the naturally functioning
aquatic angd related terrestrial ecosys-
tems of sballow waters and wetlands of
the Nation is essentlal to attaining Serv-
e goas

This is &s true for the potholes of the
Midwest “duck factory” as it is for the
bottomland hardwoods of the Southeast,
the extensive estuarine complexes of the
Atlantic, Gulf, and Alaska Coasts, the

I discrete estuaries of Maine and Pacific

Cossts, the bays and shoreline marshes -

of the Great Lakes, and the oxbows and
islands of our major rivers.

9.2 Means. A. The Ecological Services
biologist must take every opportunity to
inform the public of the scientific and

legal bases and assist others who are
concerned to do 0. But he should not
merely react to opportunities, for many
times these will only permit restatement
of the facts to those who already are in-
formed or are &t least environmentally
oriented snd sympathetic. The facts of
wetland and other environmental values
gshould be brought to local governments
and others who may encourage environ-
mentally damaging development.

-~
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B. The legal references of App. D and
the technical references of App. G should
be perused and frequently consulted in
this regard by every Division biologist,
and App. H and I are useful aids to the
biologists and to his efforts of educating
the public and public officials.

C. To be effective in educating others,
the biologist must first fully edueate
himself and continually renew and add
breadth and depth to his vision and un-
derstanding. The involved ecosystems
are in no way simple nor well-understood
by even those physical and blological
scientists in the forefront of research on
these matters. Nevertheless, much s
known and the literature is extensive,
particularly on coastal and estuarine
ecosystems.

D. The following items of lterature
cover much of the basic knowledge which
must be comprehended by all Division
biologists involved in dredge and All
activities:

Annon., 1958. Wetlands of ths United States.
Circ. 39, USFWS (Repub. 1971).

Leopold, L. B. and W. B. Langbein, 1960. 4
Primer on Water, USGS.

Swenson, H. A. and H L. Baldwin, 1965 4
Primer on Water Quality. USGS,

Teal, J. M. and M. Teal, 1969. Life and Death
of the Salt Marsh. Audubon/Ballaniine
(Paperback Ed.). ©

Annon. 1970. National Estuary Study.
UEBFWS. 7 Vola. (especially App. A, Vol. 3;
App. B, Vol. 3; and App. L, Vol. 8).

Annon., 1970. Our Waters and Wetlands:
How the Corps of Engineers Can Prevent
Their Destruction and Pollution. US. Con-
gress, House Report 91-817 (see App. D-8).

Wharton, C. H., 1870, The Southern River
Swamp~—A Multiple-Use Environment.
Georgia State University.

Annon., 1972. Inereasing Protection for Our
Waters, Wetlands and Shorelines: The
Corps of Engineers. US Congress, House
Report 9§2-1323 (see App. D-6).

Clark, John, 1974. Coastal Ecosystems, Eco-
logical Consideragtions for Management of
the Coasstal Zone. The Conservation Foun-
dation.

Many other citations could be listed, of
course, but the above, mainly written for
the general reader, provide a basic essen-
tial overview from which the
can branch out to more definitive works.
Additional technical sources are cited In
the above-listed references and in the
App. G—4 and G-5 articles.

E. Many methods and techniques can
be used to educate the public, some of
which have been noted sbove in relation
to follow-up and surveillance activities:

(1) The media should be utilized as
fully as possible to inform the public of
ecological principles through articles on
locally newsworthy, current situations.
Contacts can be made through concerned
citizens or directly with news media to
properly present the environmental view-
point of dredge and fill {ssues. Discretion
must be used, however, to avoid jeopar-
dizing any ongoing negotiations with the
applicant or lead agency.

(2) Participation in school programs
can be helpful in furthering the educa-
tion of the public on ecological principles.
Here are some of the ways:

(a) Lectures and slide talks to pri-
mary, secondary, and college-level
classes.
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(b) Show-me fleld trips and summer
field study classes made in cooperation
with schools and summer camps orgs
nized by charitable groups, churches, e

(¢) Fileld investigations, particular.
inventory studies of important habitats,
organized with schools to utilize student
classes in ecology or field biology for the
collection and identification of species,
mapping of habitat types, etc.

(3) Lectures, slide talks, and show-me
flelds trips can be profitably arranged
with adult grouvs, especially with orga-
nizations of adults such as Rotary, Ki-
wanis, rcligious grous, ete.

F. 'In connection with the foregoing
direct involvernents with the public,
further publicity can be arranged with
news media and the education success
can be heightened by distribution of
printed material.

8Such printed material s available in
the Bervice’'s popular pamphlets on
estuaries, endangered species, and the
like, as well as from State sources, Sierra
Club, Soil Conservation Service, local
conservation groups, and many others.

Also, special publications can be pre-
pared by the Service such as those pre-
pared by the Northeast Regilon on the
Long Island wetlands, by the Pacific Re~
gion on Southern California estuaries
and coastal wetlands, and by the South-
eastern Region on guideline for permit
aprlications.

10. Participaiion in judicial and other
hearings.

10.1. Basis. A. Involvements with navi-
gation permits frequently requires par-
ticipation by Service personnel in tb
resolution of issues through hearings.

B. Participation in judicial hearing.
and presumably in those quasi-judicial
hearings and proceedings of regulatory
agencies such as the Corps, EPA, AEC,
and FPC, must be authorized in writing
by the Regional Director (see Service
Msnual 6 AM-3.1). If the Director on
advice of the Regional Director decides .
that participation is not proper, the
Solicitor, acting for the Becretary, re-
views the decisions and provides counsel
on related legal actions.

C. The Office of the Solicitor should be
kept advised of any judiclal involve-
ments of the Service; his office should
be called upon to serve as laison with
U.8. and other attorneys and to provide
any other needed counsel. Any publicity
of hearing matters must be restricted to

“that approved by counsel

D. This section is addressed to par-
ticipation by Service personnel on mat-
ters of fact or expert opinion in hearings
in relation to Government business and
records. Participation by Service em-
ployees as expert witnesses In proceed-
ings between private litigants is normally
prohibited. Yet an employee may be per-
mitted to testify as an expert on his own
time at his own expense if he clearly
avoids representing his testimony as in
any way stating official position.

102 q«:theriny information in support
o/ testimony at hearings. A. On-site,
first-hand observations and data usually
will provide far more persuasive evidence
in judicial hearings than evidence fron
the literature, although familiarity with
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the literature and other sources of in-
formation 1is also essential to well
sunded testimony.

B. In preparation for cases to be
rrought to court or other formal hearing
he Service biologist must not only
search out all avallable knowledge from
cooperators and other sources, but he
must also make as detalled and compre-
hensive field studies as time and his re-
sources of manpower and equipment will
permit.

C. Field investigations on-site ideally
include:

(1) An inventory (population esti-
mates by species) and delineation on
maps of the distribution of all important

species of plants and animals in the im--

pact area;

(2) Determination of the salient
physical and chemical characteristics of
impact area waters—temperatures, sa-
Hlnities, current patterns, tidal ranges,

sediment transport and shoaling pat-.

terns, turbidity, dissolved oxygen, degree
of pollution, stream discharge rates,
turnover or flushing rates, etc.;

(3) Estimation of human uses and
satisfactions including sport and com-
mercial harvests;

(4) Comparison of topographic and
other data furnished by the project spon-
sor with that observed on-site to detect
any discrepancies;

¢5) Assessment of the physical, bio-
logical, and esthetic impacts of the pro-
posed works from on-site observations
made while visualizing and imagining
‘he planned works in place and noting

1e agreement of plan orientation points,

orrow areas, fill areas, roads, etc., to
Jbserved physical, biological, and other

environmental features of the site, in-

cluding tide marks, vegetation lines (by
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species), depth lines, water current lines,
etc.;

8 Documentation by written fleld
notes, photographs, map notations, in-
strument readings, biological samples,
records of interviews, etc, including
completed fleld appraisal forms for each
significantly different instance of fleld
observation (see App. B-2 and B-3).

10.3 Preparation of material for legal
briefs or submission for the record.
A. The witness must prepare his testi-
mony and record material in the closest
possible harmony with his attorney.

B. Since each hearing officer or judge
has wide latitude in laying down require-
ments of format, time of submittal, num-
ber of copies, and other matters related
to presentation of record material within
the differing guidelines of the several
regulatory or judicial forums, only a few
general guiding principles can be set
forth here:

(1) The points of fact or opmion to be
developed must be jointly selected by
the attorney and witness, seeking those
that can be presented most persuasively
and eschewing weak points and those on

which the attorney and witness are not

both fully conversant.

(2) The points selected must be
thoroughly researched by the witness and
explored fully with the attorney to reach
common understanding and develop the
proper means of presentation.

(3) The points selected must also be
critically examined with help of counsel
to discover potential weaknesses and de-
velop rebuttal answers {0 questions that
may be posed by opposing attorneys.

(4) With guidance from his attorney,
the witness must prepare his brief and
record material strictly in accordance
with the standards and requirements of
the hearing officer or court.

-
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10.4 Oral testimony. A. Advice on this
point is given in the Service Manual (8
Am 3.1B) as follows:

In an appearance on the witness stand, an
employes should keep this advice in mind:

(1) Be sure the question is understood be-
T "g‘ .: be rushod into

(2) no answering; sta
calm and deliberate. ,

(3) Boneouneommdruponnnu

ble.

(4) Stick to facts and ¢o not venture into
hearsay and opinion. (An sxception might be
in the case of expert opinions.)

B. The Manual advice is good. How-
ever, the Ecological Services .biologist
usually will be testifying as an expert
witness and need not hesitate to express
opln.lon he believes to be well tounded on

his training and experience. -

C. Some additional advice particularly
related to adversary proceedings follows:

(1) Avold involved answers which open
up debatable points or burden the pro-
ceedings. Yet do not assume the hearing
officer knows or already understands the
facts of the situation or the basic ecologi-
cal principles; give simple, concise, and
fully intelligible answers that form a
complete record. )

(2) Be alert for questions which per-
mit fuller development of your position.

(3) Do not try to answer unanswer-
able questions or thoge for which ypu do
not know the factual answer, unless the
question admits of developing your. posi-
tion in a tangential way. )

(4) Shun belligerency; it is never help-

ful to your credibility oz position. -
- (5) Avoid evasive, counter-punching,
or “cute” answers which can only alien-
ate the hearing cfficer or judge; such
answers will not help your position.

[FR Doc.75-31976 Filed 11-28-75;8:45 am|]
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Accordingly the mitigation policy of
the U.S. Fish and Wildlife Service is set
forth as follows:

U.S. FISH AND WILDLIFE SERVICE
MITIGATION POLICY
L PURPOSE o

This document establishes policy for
U.S. Fish and Wildlife Service
recommendations on mitigating the
adverse impacts of land and water
developments on fish, wildlife, their
babitats, and uses thereof. It will help to
assure consistent and effective
recommendations by outlining policy for
the levels of mitigation needed and the
wvarious methods for accomplishing
mitigation. It wil] allow Federal action
agencies and private developers to
anticipate Service recommendations and
plan for mitigation measures early, thus
avoiding delays and assuring equal
consideration of fish and wildlife
¢ resources with other project features
and purposes. This policy provides
guidance for Service personnel but
variations appropriate to individual
circumstances are permitted. . -

This policy supersedes the December
18, 1974, policy statement entitied

"Position Paper of the Fish and Wildlife
Service Relative to Losses to Fish and
Wildlife Habitat Caused by Faderally
Planned or Constructed Water Resource
Developments™ and the Service River
Basin Studies Manus! Release 2350
entitled “General Bureau Policy on River
Basin Studies.” —_
ILAUTHORITY ... ...

This policy is established in
accordance with the following major
authorities: (See Appendix A for other
authorities.) .

Fish and Wildlife Act of 1956 {16 ¢
U.S.C. 742(a)-754). This Act authorizes
the development and distribution of fish
and wildlife information to the public,
Congress, and the President, and the
development of policies and procedures
that are necessary and desirable to
carry out the laws relating to fish and
wildlife including: (1} *. . . take such
steps as may be required for the

.development, advancement,

management, conservation, and
protection of the fisheries resources:™
and (2} *. . . take such steps as may be
required for the development,
management, advancement,
conservation. and protection of wildlife
resources through research. . . and
other means.”

Fish and Wildlife Coordination Act
(16 U.S.C. 681-867(e)). This Act
suthorizes the U.S. Fish and Wildlife
Service, National Marine Fisheries
Service (NMFS), and State agencies
responsible for fish and wildlife

* resources to investigate all proposed

Federal undetakings and non-Federal
actions needing a Federal permit or
license which would impound, divert,
deepen, or otherwise control or modify &
stream or other body of water and to
make mitigation and enhancement
recommendations 1o the involved
Federal agency. “Recommendations . . .
shall be as specific as practicable with
respect to features recommended for
wildlife conservation and development,
lands to be utilized or acquired for such
purposes, the results expected. and shall
describe the damage to wildlife
attributable to the project and the
measures proposed for mitigating or
compensating for these damages.” In
addition, the Act requires that wildlife

- copservation be coordinated with other
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features of water resource development
programs. :

Determinations unde r this authority
for specific projects located in estuarine
areas constitute compliance with the
provisions of the Estuary Protection Act.
{See Appendix A} - s

Watershed Protection and Flood
Prevention Act (16 U.S.C. 1001-1009).
This Act allows the Secretary of the
Interior to make surveys, investigations,
and “. . . prepare a report with
recommendations concerning the
conservation and development of
wildlife resources . . .” on small
watershed projects. :

National Environmental Policy Act o
2969 (42 U.S.C. 4321-4347). This Act-and
its implementing regulations (40 CFR
Part 1500-1508) requires that the U.S.
Fish and Wildlife Service be notified of
all major Federal actions affecting fish
and wildlife resources and their views
and recommendations solicited. Upon
completion of a draft Environmental
Impact Statement, the Service is
required to review it and make
comments and recommendations, as
sppropriate. In addition, the Act
provides that “the Congress authorizes
and directs that, to the fullest extent
possible . . . all agencies of the Federal
Government shall. . . identify and
develop methods and procedures. . .
which will ensure-that presently
unquantified environmental amenities
and values may be given appropriate
consideration in decisionmaking along
with economic and technical
considerations.”

ML SCOPE
A Coverage

This policy applies to all activities of
the Service related to the evaluation of
impacts of land and water developments
and the subsequent recommendations to
mitigate those adverse impacts except
as specifically excluded below. This -
includes: {1) investigations and
recommendations for all actions
requiring a federally {ssued permit or
license that would impact waters of the
l.!.S.': (2] all major Federal actions
significantly affecting the quality of the
human environment; and (3) other
Federal actions for which the Service
h_as legislative authority or executive
direction for involvement including. but

not limited to:.cosl. minerals, and outer
continental shelf lease sales or Federal
approval of State permit programs for _
the contro} of discharges of dredged or
fill material . .

B. Exclusions .

" This policy does mot apply to

threstened or endangered species. The
requirements for threatened and
endangered species are covered in the
Endangered Species Act of 1873 and
accompanying regulations at 50 CFR
Parts 17, 402, and 424. Under Section 7 of
theEndangered Species Act.as -
amended. all Federal agencies shall
ensure that activities authorized,
funded, or carried out by them are not
likely to jeopardize the continued

.existence of listed species or result in

the destruction or adverse modification
of critical habitat. Mitigating adverse
impacts of a project would not in itself
be viewed as satisfactory agency

_compliance with Section 7. Furthermore,

it is clear to the Service that Congress
considered the traditional concept of
mitigation to be inappropriate for
Federal activities impacting listed
species or their critical babitat.

This policy does nat apply to Service
recommendations for Federal projects
completed or other projects permitted or
licensed prior to enactment of Service
suthorities {unless indicated otherwise
in a specific statute) or specifically

-exempted by them and not subject to
‘reautborization or renewal. It also does
“not apply where mitigation plans bave

already been agreed 1o be the Service,
except where new activities or changes
in current activities would result in new
impacts or where new authorities, new
scientific information, or developer
failure to implement agreed upon
recommendations make it necessary.
Service personne! mvelved in lend end
water development investigations will
make a judgment as to the applicability
of the policy for mitigation plans under
development and not yet agreed upon as
of the date of final publication of this

policy. . :
Finally, this policy does not apply to
Service recommendations related to the
enhancement of fish and wildlife’
resources. Recommendations for
measures which improve fish and
wildlife resources beyond that which -
would exist without the project and
which cannot be used to satisfy the
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appropriate mitigation planning goal
should be considered as enhancement
mesasures. The Service strongly supports
enhancement of fish and wildlife

resources. The Service will recommend

that all opportunities for fish and
wildlife resources enbhancement be
thoroughly considered and included in’
project plans, to the extent practicable.

IV. DEFINITION OF MITIGATION |

The President’s Conncilon- -~ .
Environmentsl Quality defined the term
“mitigation” in the National
Environmental Policy Act regulations to
include: “(a) avoiding the impact
altogether by not taking a certain action
or parts of an action; (b) minimizing
impacts by limiting the degree or
magnitude of the action and its
implementation: (c) rectifying the impact
by repairing, rehabilitating. or restoring
the affected environment; (d) reducing
or eliminating the impact over time by
preservation and maintenance
operations during the life of the action;
and (e) compensating for the impact by
replacing or providing substitute
resources or environments.” (40 CFR
Part 1508.20(a-¢)).

The Setvice supports and adopts this
definition of mitigation and considers
the specific elements to represent the
desirable sequence of steps in the
mitigation planning process. (See
Appendix B for definitions of other
important terms necessary to
understand this policy.}

V. MITIGATION POLICY OF THE US.
FISH AND WILDLIFE SERVICE

The overall goals and objectives of
the Service are outlined in the Service
Management! Plan and an accompanying
Important Resource Problems document
which describes specific fish and
wildlife problems of importance for
?éanning purposes. Goals and cbjectives

r Service activities related to land and
water development are contained in the
Habitat Preservation Program ‘
Management Document. The mitigation
policy was designed to stand on its own;
however, these documents will be
consulted by Service personnel to
provide the proper perspective for the
Service mitigation policy. They are
available upon request from the
Director, U.S. Fish and Wildlife Service,
Washington. D.C. 20240

A. General Policy

The mission of the U.S. Fish and
Wildlife Service is to:

PROVIDE THE FEDERAL LEADERSHIP TO
CONSERVE, PROTECT AND ENHANCE
FISH AND WILDLIFE AND THEIR
HABITAT FOR THE CONTINUING
BENEFIT OF THE PEOPLE

The goal of Service activities oriented
toward land and water development

‘responds to Congressional direction that

fish and wildlife resource conservation

. receive equal consideration and be
" coordinated with other features of

Federal resource development and

regulatory programs through effective

and harmonious planning, development,
maintenance and coordination of fish
and wildlife resource conservation and
rehabilitation in the United States, its
territories and possessions. The goal is
to: N

CONSERVE, PROTECT AND ENHANCE
FISH AND WILDLIFE AND THEIR
HABITATS AND FACILITATE BALANCED
DEVELOPMENT OF THIS NATION'S
NATURAL RESOURCES BY TIMELY AND
EFFECTIVE PROVISION OF FISH AND
WILDLIFE INFORMATION AND

. RECOMMENDATIONS

Fish and wildlife and their babitats
are public resources with clear
commercial, recreational, social, and
ecological value to the Nation. They are
conserved and managed for the people
by State, Federal and Indian tribal

. Governments. If land or water

developments are proposed which may
reduce or eliminate the public benefits
that are provided by such natural
resources, then State and Federal
resource agencies and Indian tribal
agencies have a responsibility to
recommend means and measures to
mitigate such losses. Accordingly:

IN THE INTEREST OF SERVING THE
PUBLIC, IT IS THE POLICY OF THE US.S.
FISH AND WILDLIFE SERVICE TO SEEK
T0 MITIGATE LOSSES OF FISH,
WILDLIFE, THEIR HABITATS, AND USES
THEREOF FROM LAND AND WATER
DEVELOPMENTS

In sdministering this policy, the
Service will strive to provide
information and recommendations that
fully support the Nation's need for fish
and wildlife resource conservation as
well as sound economic and social
development through balanced multiple
use of the Nation's natural resources.
The Service will actively seek to
facilitate needed development and
avoid conflicts and delays through early
involvement in land and water
development planning activities in
advance of proposals for specific
projects or during the early planning and
design stage of specific projects.

This should include eazly
identification of resource areas :
containing high snd low habitat values
for important species and the

development of ecological design
information that outlines specific
practicable means and measures for

- avoiding or minimizing impacts. The

former can be used by developers to site
projects in the least valuable areas. This
could possibly lower total project costs
to development interests. These actions
are part of good planning and are in the
best public interest.

The early provision of information to
private and public agencies in a form
which encbles them to avoid or
minimize fish and wildlife losses as a
part of irutial project design is the
preferred form of fish and wildlife
conservation.

B. US. Fish and Wildlife Service
Mitigation Planning Goals by Resource
Category

The planning goals and guildelines
that follow will beused to guide Service
recommendations on mitigation of
project impacts. Four Resource
Categories are used to indicate that the
level of mitigation recommended will be
consistent with the fish and wildlife
resource values involved. :

The policy covers impacts to fish an
wildlife populations, their habitat and
the human uses thereof. However, the
primary focus in terms of specific
guidence is oo recommendations related
to habitat value losses. In many cases,
compensation of habitat value losses
should result in replacement of fish and
wildlife populations and human uses.
But where it does not, the Service will
recommend appropriate additional

means and measures.

RESOURCE CATEGORY 1
2. Designation Criteria

Habitat to be impacted is of high
value for evaluation species and is
unigue and irreplaceable on a national
basis or in the ecoregion section.
b. Mitigation Goal )

No Loss of Existing Habitat Value.
€ Guideline- .

The Service will recommend that all
losses of existing habitat be prevented
as these one-of-a-kind areas cannot be
replaced. Insignificant changes that do
not result in adverse impacts on habitat
value msy be acceptable provided they
will have no significant cumulative
impact. ~ :
RESOURCE CATEGORY 2

&. Designation Criterla

Habitat to be impacted is of high
value for evaluation species and is
relatively scarce or becoming scarce on
& national basis or in the ecoregion -
section. .
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No Net Loss of in-Kind Habitat Value.

€ Guideline . -

The Service will recommend ways to
avoid or minimize losses. If Josses are
likely to occur, then the Service will

recommend wiys to immediately rectify’

them or reduce or eliminate them over

time. If losses remain likely to occur, -

then the Service will recommend that
those losses be compensated by
replacement of the same kind of habitat

value so that the total loss of such in- -~

kind habitat value will be eliminated.

Specific weays to achieve this planning
goal include: (1) physical modification of
replacement habitat to convert it to the
same type lost; (2) restoration or
rehabilitation of previously altered
habitat; (3) increased management of
similar replacement habitat so that the
in-kind value of the lost habitat is
replaced, or (4) a combination of these
measures. By replacing habitat value
losses with similar habitat values,
populations of species associated with
that habitat may remain relatively
stable in the area over time. This is
generally referred to as in-kind .
replacement.

Exceptions: An exception can be
made to this planning goal when: 1)
different habitats and species available
for replacement are determined to be of
greater value than those lost, or (2} in-
kind replacement is not physically or
biologically attainable in the ecoregion
section. In either case, replacement
involving different habitat kinds may be
recommended provided that the total
value of the habitat lost is recommended
for replacement (see the guideline for
Category 3 mitigation below).
RESOUNCE CATEGORY §

& Designation Criteria .

Habitat to be impacted is of high to
medium value for evaluation species
and is relatively abundant on a national
besis. - -

b. Mitigstion Goal o . . .

No Net Loss of Habitat Value While

Minimizing Loss of In-Kind Habitat
Value

¢ Guideline

The Service will recommend ways to
immediately rectify them or reduce or
eliminate them over time. If losses
remain likely 1o occur, then the Service
will recommend ways 1o avoid or
minimize losses. If losses are likely to
occur, then the Service will recommend
that those losses be compensated by
replacement of habitat value so that the

total loss of habitat value will be
eliminated. -

recommend ways to replace such
habitat value losses in-kind. However, if
" the Service determines that in-kind
_ replacement is not desirable or possible.
then other specific ways to achieve this

_ siﬂumlng oal include: (1) substituting

erent kinds of habitals, or (2)
* increasing management of different

-* replacement habitsts so that the value

of the lost habitat is replaced By
- replacing habitat value losses with

_different habitats or increasing
.~ msnsgement of different habitats,

populations of species will be different,

depending on the ecological attributes of
. the replacemnet habitat. This will result
‘ in no net loss of total habitat value. but

may result in significant differences in

" fish and wildlife populstions. This is

generally referred to as out-of-kind
replacement.

RESOURCE CATEGORY 4
& Designation Criteria

Habitat to be hnpactea is of medium
to low value for evaluation species.

b. Mitigation Goal
Minimize Loss of Habitat Value.
- & Guideline

The Service will recommend ways to
avoid or minimize losses. If losses are

~ likely to occur, then the Service will

- yrecommend ways o immediately rectify
them or reduce or eliminate them over
time. if losses remain likely to occur,
then the Service may not make a
recommendation for compensation,
depending on the significance of the
-potential loss.

However, because these areas posses
“pelatively low habitat values, they will
likely exhibit the greatest potential for

significant habitat value improvements.

" Service personnel will fully investigate
these areas’ potential for improvement,
since they could be used to mitigate

. Resource Category 2 and 3 losses.

C. Mitigstion Planning Policies
1. State-Federa! Partnership

a. The U.S. Fish and Wildlife Service
will fully coordinate activities with
those State agencies responsible for fish
and wildlife resources, the National
Marine Fisheries Service (NMF$) and
the Environmenta} Protection Agency -
(EPA] related to the investigation of
project proposals and development of
mitigation recommendations for
resources of concern to the State, NMFS
or EPA. S

. b. Service personne] will place special
emphasis on working with State
agencies responsible for fish and
wildlife resources, NMFS and EPA to

avoid duplication of efforts.

2. Resource Category Determinations

- & The Service will make Resource
Category determinations as part of the
mitigation planning process. Such.
determinations will be made early in the
planning process and transmitted to the
Federal action agency or private
developer to aid them in their project
planning. to the extent practicable.

b. Resource Category determinations
will be made through consulation and
coordination with State agencies
responsible for fish and wildlife
resources and other Federal resource
agencies, particularly the National
Marine Fisheries Service and the
Environmental Protection Agency,
whenever resources of concern to those
groups are involved. Where other
elements of the public, including
development groups, have information
that can assist in making such
determinations. the Service will
welcome such information.

¢. All Resource Category
determinations will contain a technical
rationsle consistent with the designation
criteria. The rationale will: (1} outline
the reasons why the evaluation species
were selected: (2) discuss the value o
the habitat to the evaluation specie:
and (3) discuss and contrast the rels
scarcity of the fish and wildlife resourcs
on a national and ecoregion section
basis. o

Note.~If the State agency responsible for
fish and wildlife resources wishes to outline
scarcity on & more local basis, US. Fisb and
Wildlife Servics personnel should assist in
developing such rationale, whenever
practicabls) |

d. When funding. personnel, and
available information makeit -
practicable, specific geographic areas or,
alternatively, specific habitat types that
comprise a given Resource Category

. should be designated in advance of

development. Priority for predesignation
will be placed on those areas that are of
high value for evaluation species and -
are subject to development pressure in
the near future. Such predesignations
can be used by developers or regulators
to determine the Jeast valuable areas for
use in project planning and siting
considerations. )

e. The following examples should be
given special consideration as either
Resource Category 1 or 2: )

{1) Certain habitats within Service-
identified Important Resource Problem
(IRP} areas. Those IRPs dealing with
threatened or endangered species are
not covered by this policy. {See Scope,

{2) Special squatic and terrestrial sites
{ncluding legally designated or set-aside
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areas such as senctuaries, fish and
wildlife management areas, hatcheries,
and refuges, and other aqustic sites such
as floodplains, wetlands, mudflats,
vegetated shallows, coral reefs, riffles
and pools, and springs and seeps. . ---

8. Impact Assessmant Principles .
.a. Changes in fish and wildlife ©~ "
productivity or ecosystem structure and
function may not result in a biologically
adverse impact. The determination as to
whether a biological change constitutes
an adverse impact for which mitigation
should be recommended is the
responsibility of the Service and other
involved Federa] and State resource .
agencies, e .

b. The net biological impgct of a

development proposal {or alternatives)

= is the difference in predicted biological
conditions between the future with the
action and the future without the action.

- If the future without the action cannot
be reasonably predicted and
documented by the project sponsor, then
the Service analysis should be based on
biological conditions that would be
expecied to exist over the planning
period due to natural species succession
or implementation of approved
restoration/improvement plans or
conditions which currently exist in the
planning area.

c. Service review of project impacts
will consider, whenever practicable:

(1) The total long-term biological
tmpact of the project, including any
secondary or indirect impacts regardless
of location; and (2) any cumulative
effects when viewed in the context of
existing or anticipated projects.

d. The Habitat Evaluation Procedures
will be used by the Service as a basic
tool for evaluating project impacts and
as a basis for formulating subsequent
recommendations for mitigation subject
to the exemptions in the Ecological
Services Manua! (100 ESM 1). When the
Habitat Evaluation Procedures do not

* apply, then other evaluation systems
may be used provided such use - -
conforms with policies provided herein.

e. In those cases where instream
Blows are an important determinant of
habitat value, consideration should be
given to the use of the Service's
Instream Flow Incremental Methodology
to develop instream flow mitigation
recommendations, where appropriate.

f. Where specific impact evaluation
methods or mitigation technologies are
not available, Service employees shall
continue to apply their best professional
judgment to develop mitigation
recommendations. .

" & Mitigatios Recommendations

a. The Service may recommend
support of projects or other proposals
when the follo criteria are met: -

(1) They are ecologically sound;

" (2] The Jeast environmentally
damaging reasonable alternative is -

- {3) Every reasonable effort is made to
avoid or minimize damage or-loss of fish
and wildlife resources and uses;

{(4) All important recommended means
and measures have been adopted with
guaranteed implementation to
satisfactorily compensate for
unavoidable damage or loss consistent
widt.h the appropriate mitigation goal;

.n . R
(5) For wetlands and shallow water
babitats, the proposed activity is clearly
water dependent and there is a

demonstrated public need.

The Service may recommend the “no
project” alternative for those projects or
other proposals that do not meet all of
the above criteria and where there is
likely to be a significant fish and
wildlife resource loss.

b. Recommendations will be
presented by the Service at the earliest
possible stage of project planning to
assure maximum consideration. The
Service will strive to provide mitigation
recommendations that represent the
best judgment of the Service, including
consideration of cost, on the most
effective means and measures of
satisfactorily achieving the mitigation
planning goal. Such recommendations
will be developed in cooperation with
the Federal action agency or private
developer responsible for the project,
whenever practicable, and will place
heavy reliance on cost estimates
provided by that Federal action agency
or private developer.

c. The Service will recommend that
the Federal action agency include . -
designated funds for all fish and wildlife
resource mitigation (including, but not
limited to, Service investigation costs,
fnitial development costs and continuing
operation, maintenance, replacement,
and administrative costs) as part of the
initial and any alternative project plans
and that mitigation funds (as authorized
and appropriated by Congress for
Federal projects) be spent concurrently
and proportionately with overall project
construction and operation funds
throughout the life of the project.

Note.—Prevention of losses may ’
necessitate expenditure of funds at an earlier
stage of project planning. This is acceptable
and preferred.

d. Service mitigation
recommendations will be made under an
explicit expectation that these means
and measures: (1} would be the ultimate

responsibility of the appropriate Federal
action agency to implement or enforce:
and (2) would provide for a duration of
effectiveness for the life of the project
plus such additional time required for
the adverse effects of an sbandoned
project to cease to occur. B

:e, Land acquisition in fee title for the
piirpose of compensation willbe -~
recommended by the Service only under
one or more of the following three
conditions:

:{1) When a change in ownership is
pecessary to guarantee the future
oonservation of the fish and wildlife
resource consistent with the mitigation
goal for the specific project area; or

{2) When other means and measures
for mitigation (see Section 5 below) will
not compensate habitat losses
consistent with the mitigation goal for
the specific project ares:; or

{3) When land acquisition in fee title
is the most cost-effective means that
may partially or completely achieve the
mitigation goal for the specific project
area.

Service recommendations for fee title
land acquisition will seek to identify
mitigation lands with marginal economic
potential.

£ First priority will be given to
recommendation of a mitigation site
within the planning area. Second
priority will be given to recommendation
of a mitigation site in proximity to the
planning area within the same ecoregion
section. Third priority will be given to
recommendation of a mftigation site
elsewhere within the same ecoregion
section.

g Service personnel will fully rndp.port
& variety of uses on mitigation lan
where such uses are compatible with
dominant fish and wildlife uses and, for
Federal wildlife refuges, are consistent
with the provisions of the Refuge
Recreation Act and the National
Wildlife Refuge Administration Act.
However, it may be in the best public
fnterest to recommend limiting certain
uses that would significantly decreass
babitat value for species of high public
fnterest. In such cases, the Service may
recommend against such incompatible
uses. : _—

h. Measures to increase recreation
walues will not be recommended by
Service personnel to compensate for

" Josses of habitat value. Recreation use

losses not restored through habitat value
mitigation will be addressed through
separate and distinct recommended
measures {o offset those specific losses.
L. The guidelines contained in this
policy do not apply to threatened or
endangered species. However, where
both habitat and endangered or
threatened species impacts are involved,
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Service personnel shall fully coordinate

Environment efforte with Endangered
Species efforts to provide timely,
consistent, and unified . .
recommendations for resolution of fish
and wildlife impacts, to the extent - -
possible. More specifically, Environment
and Endangered Species personne! shall
coordinate all related activities dealing
with investigations of land and water
developments. This includes full use of
all provisions that can expedite Service
schievement of “one-stop shopping.”
including coordinated early planning
fnvolvement, shared permit review -
activities. consolidated permit reporting,
and consolidated flow of pre-project
information to developers, consistent
with legislative mandates

deadlines. " .

§. The Service will place high priority
on and continue to develop and .
implement procedures for reducing
delays and conilicts in permit related
. activities. Such procedures will include,
but not be limited to:

{1) joint processing of permits.

{2} Resonrce mapping.

(3) Early provision of ecological
design information.

{(4) Involvement in Special Area
Management Planning.

k. The Service will encourage
predevelopment compensation actions
by Federal action agencies which can be
used to offset future unavoidable losses
for 1ands or waters not adeguately
protected by an existing lsw, policy, or

program. :
Banking of habitat value for the
express purpose of compensation for
unavoidable future Josses will be
considered to be a mitigation measure
and not an enhancement measure.
Withdrawals from the mitigation “bank”
to offset future unavoidable losses will
be based on habitat value replacement,
not acreage or cost for land purchase
and management.
8- Mitigation Means and Msasures
Mitigation recommendations can
include, but are not limited to. the types
of actions presented below. These
means and measures are presented in
the general order and priority in which
they should be recommended by Service
personnel with the exception of the “no
project” alterngtive. (See Section 4(a}}. .

a. Avoid the impact

(1) Design project to avoid damage or
loss of fish and wildlife resources
including management practices such as
timing of activities or structural features
lucl} as multiple outlets, passage or
avoidance structures and water
pollution control facilities. .

{2) Use of nonstructurel alternstive to
proposed project. o .
(8) No project. ) '

b. Minimize the impect

(1) Include conservation of fish and
wildlife as an suthorized purpose of
Federal projects. o :

{2) Locate at the least environmentally

ing site. .
" {8) Reduce the size of the project.

{4) Schedule timing and contro} of
initial construction operations end -
subsequent operstion and maintenance
fo minimize disruption of biclogical
community structure and function.

. (5) Selective tree clearing or other
habitat manipulation.

{6) Control water pollution through
best management practices.

(7} Time and control How diversions
and releases.

{8) Maintain public access.

(9) Control public access for ~
recreational or commercial purposes.

{10) Control domestic livesiock use.
¢ Rectify the impact

{1) Regrade disturbed areas to
contours which provide optimal fish and
wildlife habitat or approximate original
contours.

{2) Beed, fertilize and treat aress as
necessary to restore fish and wildlife
resources.

{3) Plant shrubs and trees and other
vegetation to speed recovery.

- {4} Control polluted spoil areas.

(5) Restock fish and wildlife resources
in repaired areas. Fish stocking or
introductions will be consistent with the

-Service Fish Health Policy (January 8,
1978).

d. Reduce or eliminate the impact over
(1) Provide periodic monitoringof
mitigation features to assure continuous
operation. :
{2) Assure proper training of profect
personnel! in the operations of the
facility to preserve existing or restored

. fish and wildlife resources at project

sites. .

{3) Maintaln or replace equipment or
structures so that future loss of fish and
wildlife resources due to equipment or

. structure failure does not occur.

e. Compensale for itnpacts

{1) Conduct wildlife management
activities to increase habitat values of
existing areas, with projett lands and
nearby public lands receiving priority.

{2) Conduct habitat construction
ectivities to fully restore or rehabilitate
previously altered habitat or modify -
existing habitat suited to evaluation

species for purpose of completely
ofise babitat value Jossea. -
(3] Build fishery ation facil’
(4) Arrange legisiative set-aside o
protective designation for public lan.
5) Provide buffer zones.
6) Lease habitat.

{7) Acquire wildlife easements.
8) Acquire water rights.

(8) Acquire land in fee title.

6. Follow-up .

The Service encourages, supports, and
will initiate, whenever practicable, post-
project evaluations to determine the -
effectiveness of recommendations in
achieving the mitigation planning goal.
The Service will initiate additional
follow-up studies when funds are
provided by the Federal action egency.

In those instances where Service
personnel determine that Federal
agencies or private developers have not
carried out those agreed upon mitigation
means and measures, then the Service
will request the responsible Federal
action agency Lo initiate corrective
action.

APPENDIX A--OTHER AUTHORITIES
AND DIRECTION FOR SERVICE
MITIGATION RECOMMENDATIONS

LEGISLATIVE

Federal Water Pollution Control Act,
as amended (33 U.S.C. 1251 et seq.). The
1877 amendments require the Fish a-
Wildlife Service *, . . upon request .
the Governor of 2 State, and without
reimbursement, to provide technical
assistance to such State in developing a
Statewide {water quality planning)
program and in implementing such .
program after its approval.” In addition, -
this Act requires the Service to comment
on proposed State permit programs for
the control of discharges of dredged or
fill material and to comment on all
Federa! permits within 90 days of

_receipt.

Federal Power Act of 1820, as -
amended (18 U.S.C. 791(a). 803, £11).
This Act authorizes the Secretary of the
Interior to impose conditions on licenses
issued for bydroelectric projects within
specific withdrawn public lands. The
Secretary is given specific authority to
prescribe fishways to be cons
maintained, and operated at the
licensee’s expense.

Estuary Protection Act (16 US.C. -
1221-1226). This Act requires the
Secretary of the Interior 1o review all
project plans and reports for land and
waeter resource development! aflecting
estuaries and to make recommendations
for conservation, protection; and
enbancement. ;

. Coastal Zone Management Act of
1972 (18 U.S.C. 1451-1484). This Act
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requires the Secretary of Commerce to
obtain the views of Federal agencies
_affected by the program, including the
Departent of the Interior, and to -
ensure tha! these views have been given
adequate consideration before approval
of Coasta! Zone Management Plans. The
Service provides the Department's
views about fish and wildlife resources.
Pursuant to the Coastal Zone . .
Management Act Amendments of 1880
(Pub. L. 96-464) the Department of
Interior provides comments on Federal
grants to help States protect and
preserve coastal areas because of their
. . . conservational, recreational,
ecological or aesthetic values.” The 1980
Amendments also suthorize the
Department of Interior to enter into
Speclal Area Management Planning to
*. . . provide for increased specificity in
protecting natural resources, reasonable
coast dependent economic growth . . .
and improved predictability in
government decisionmaking.”

Water Bank Act (16 U.S.C. 1301-1311).
This Act requires that the Secretary of
Agriculture “. . . shall consult with the
Secretary of Luterior and take -
appropriate measures to insure that the
program carried out . . . is in harmony
with wetlands programs administered
by the Secretary of the Interior.”

Wild and Scenic Rivers Act (16 U.S.C.
1271-1287). This Act requires the ;
Secretary of the Interior to comment on
such proposals. The Fish and Wildlife
Service provides the Department's
views with regard to fish and wildlife
resources.

Geothermal Steam Act of 1970 (30
U.5.C. 1001-1025). This Act requires that
the Fish and Wildlife Service
recommend to the Secretary those lands
that shali not be leased for geothermal
development by reason of their status
“as. . .a fish hatchery administered by
the Secretary, wildlife refuge. wildlife
range, game range, wildlife management
area, walerfow! production area, or for
lands acquired or reserved for the
protection and conservation of fish and
wildlife that are threatened with
extinction.”

Surface Mining Control and
Reclamation Act of 1977 (30 US.C. 1201
et seq.). This Act requires the
Department of the Interior to regulate
surface mining and reclamation at
existing and future mining areas. The
Fish and Wildlife Service provides the
Department with technical assistance
regarding fish and wildlife aspects of
Department programs on active and
abandoned mine lands, including review
of State regulatory submissions and
mining plans, and comments on mining
and reclamation plans.

Outer Continental Shelf Lands Act
Amendments of 1878 (43 U.S.C. 1801).
This Act requires the Secretary of the
Interior to manage an environmentally
sound oil and natural gas development
program on the outer continental shelf.
The Fish and Wildlife Service provides
recommendations for the Department
regarding potential ecological impacts
before leasing in specific areas and .
contributes to environmental studies
undertaken subsequent to leasing.

- Mineral Leasing Act of 1820, as
amended (30 U.S.C. 185). This Act
authorizes the Secretary of the Interior
1o gran! rights-of-way through Federal
lands for pipelines transporting oil,
natural gas, synthetic liquids or gaseous
fuels, or any other refined liquid fuel.
Prior to granting a right-of-way for a
project which may have a significant
impact on the environment, the
Secretary is required by this Act to
request and review the applicant’s plan
for construction. operation, and
rehabilitation of the right-of-way. Also,
the Secretary is authorized to issue
guidelines and impose stipulations for
such projects which sball include. but
not be limited to, *, . . requirements for
restoration., revegetation and
curtailment or erosion of surface land;
. . . requirements designed to control or
prevent damage to the environment
(including damage to fish and wildlife
habitat); and . . . requirements to
protect the interests of individuals living
in the general area of the right-of-way or
rmit who rely on the fish, wildlife and
iotic resources of the area for
subsistence purposes.”

Cooperative Unit Act (18 U.S.C.
753(2)-753(b)). This Act provides for
cooperative programs for research and
training between the Fish and Wildlife
Service, the States. end uruversitres.

Airport and Airway Development Act
(40 U.S.C. 1716). This Act requires the
Secretary of Transportationto ™. . .
consult with the Secretary of the Interior
with regard to the effect that any project
. - . may have on natural resources
‘inciuding, but not limited to, fish and
wildlife, natural, scenic, and recreation
assets, water and air quality, and other
factors affecting the environment. . .".

Department of Transportation Act (49
U.S.C. 1653(f)). This Act makes it
national policy that *. . . specia) effort
should be made to preserve the natural
beauty of the countryside and public
park and recreation lands, wildlife and
waterfow] refuges, and historic sites
. . " and requires that the Secretary of
Transportation *, . . cooperate and
consult with the Secretary of the Interior
in developing transportation plans and
programs that include measures to
maintain or enhance the natural beauty

of the lands traversed.” The Department
of Transportation projects using
protected lands cannot be approved
unless there are no feasible and prudent
alternatives to avoid such use and, if
none, all possible measures to minimize
harm have been considered.

" EXECUTIVE

President’s Water Policy Message
{June 8, 1978). This Message directs the
Secretary of the Interior to promulgate
procedures for determination of
measures to prevent or to mitigate
losses of fish and wildlife resources.

Water Resources Council's Fina/
Rules; Principles and Standards for
Water and Related Land Resources -
Planning—Level C (September 29, 1880).
These rules reiterate the importance of
participation in the development
planning process by interested Federal
agencies, including the Department of
the Interior. This participation includes
review, coordination, or consultation
required under various legislative and
executive authorities. Under these rules,
“Consideration is to be given to
mitigation (as defined in 40 CFR 1508.20)
of the adverse effects of each alternative

.plan. Appropriate mitigation is to be
included where suitable as determined
by the agency decisionmaker. Mitigation
measures included are to be planned for
st least concurrent and proportionate
implementation with other mejor project
features, except where such concurrent
and proportionate mitigation is
physically impossible. In the latter case,
the reasons for deviation from this rule
are to be presented in the planning
report, and mitigation is to be planned
for the earliest possible implementation.
Mitigation for fish and wildlife and their
habitat is to be planned in coordination
with Federal and State fish and wildlife
agencies in accordance with the Fish
and Wildlife Coordination Act of 1958
(18 U.S.C. 661-884) (sic).”

Executive Order 11990—Protection of
Wetlands (May 24, 1977). This Executive
Order requires that each Federal agency .
“. « . take action to minimize the
destruction, loss or degradation of
wetlands, and to preserve and enhance

“the natural and beneficial values of
wetlands in carrying out the agency's
responsibilities for: (1) acquiring,
maneaging and disposing of Federal
lands and facilities; and (2) providing
federally undertaken, financed or
assisted construction and -
improvements; and (3) conducting
Federal activities and programs -
affecting land use, including but not
limited to water and related land
resources planning, regulation and
licensing activities.” Relevant wetland
concerns and values include, but are not



7662

46

APPENDIX D

Federal Register / Vol. 46, No. 15 7/ Friday, January 23, 1881 / Notices

limited to, maintenance of natural
systems and long-term productivity of
existing flora and fauna, habitat

diversity, hydrological utility, fish, .-

wildlife, timber, and food. Under this
Order, s developmental project in a
weiland may proceed only if no
practicable alternatives can be
ascertained and if the proposal. . .
includes all practicable measures to -
minimize harm to the wetland that ma:
result from its use.” - L

Executive Order 119088—Floodplain
Management (May 24, 1077). This
Executive Order requires that Federal
agencies take floodplain management -
into sccount when formulating or
evaluating water or land use pians and
that these concerns be reflected in the
budgets, procedures, and regulations of
the various agencies. This Order allows
developmental activities to proceed in
floodplain areas only when the relevant
agencies have *. , . considered :
aliernatives to avoid adverse effects and
_incompatible development in the
floodplains . . .” or when, in lien of this,
they have ~. . . designed or modified
their actions in order to minimize
potential harm to or within the
floodplain. . .”.

Executive Order 11987—Exotic
Organisms (May 24, 1977). This
Executive Order requires that Federal
agencies shall restricL, to the extent
permitted by law, the introduction of
exotic species into the lands or waters
which they own, lease, or hold for
purposes of administration, and
encourage the States, local governments,
and private citizens to do the same. This
Executive Order also requires Federal
agencies o restrict, to the extent
permitted by law, the importation of
exotic species and 1o restrict the use of
Federal funds and programs for such
importation. The Secretary of the
Interior, in consultation with the
Secretary of Agriculture, is authorized to
develop by rule or regulation s system
to standardize and simplify the
requirements and procedures
appropriate for implementing this Order.

NATIONAL/INTERNATIONAL TREATIES

Federal Trust Responsibility to Indian
Tribes. This responsibility is reflected in
the numerous Federal treaties with the
Indian tribes. These treaties have the
force of law. Protection of Indian
hunting and fishing rights necessitates
. conservation of fish and wildlife and

their habitat. ‘

Convention Between the United
States and fopan {September 19, 1874).
This Treaty endorses the establishment
of sanctuaries and fixes preservation
and enhancement of migratory bird

babitat as s major goa! of the

signatories.

Conventios: Between the United
States and the Union of Soviet Socialist
Republics Concerning the Conservation

- of Migratory Birds and Their

Environments (November 8, 1978). This
Treaty endorses the establishment of
sanctuaries, refuges, and protected
areas. It mandates reducing or

elimingting damage to all migratory
birds. Furthermore, it provides for
designation of special areas for

migratory bird breeding, wintering,
feeding. and molting, and commits the
signatories to *. .. undertake measures

‘necessary to protect the ecosystems in

se areas .. . against pollution.
detrimental alteration and other
environmenta) degradation.” :
Implementing legislation, Pub. L. 95-8186,
was passed in the United States in 1978.

Convention on Nature Protection and
Wildlife Preservation in the Western
Hemisphere (April 15, 1641). This Treaty
has several provisions requiring parties .
to conserve certain wildlife resources
and their habitats.

Convention Between the United
States and Great Britain (for Canada)
for Protection of Migratory Birds
(August 1, 1916, as amended Januery 30,
1879). This Treaty provides for a uniform
“...system of protection for certain
species of birds which migrate between
the United States and Canads, in order
to assure the preservation of species
either harmless or beneficial to man.”

“The Treaty prohibits hunting

insectivorous birds, but allows killing of
birds under permit when injurious to
agriculture. The 1978 amendment allows
subsistence hunting of waterfow! -

. outside of the normal hunting season.

APPENDIX B—OTHER DEFINITIONS

“Compensation, " when ssed i the
context of Service mitigation
recommendations, means full
replacement of project-induced losses to.
fish and wildlife resources, provided
such full replacement has been judged
by the Service to be consistent with the
appropriste mitigation planning goal.

*Ecoregion” refers to a large
biogeographice! unit characterized by
distincTive biolic and abiotic
relationships. An ecoregion may be
subclassified into domains, divisions,
provinces, and sections. A technical
explanation and map is provided in the
“Ecoregions of the United States” by
Robert G. Bailey, published by the U.S.
Forest Service, 1976. :

. *Ecosystem”™ means all of the biotic
elements (i.e., species, populations, and
communities) and abiotic elements (i.e.,’
land, air, water, energy) interacting in a
given geographic area so that a flow of

energy leads to s clearly defined trophic
structure, biotic diversity, and material
cycles. (Eugene P. Odum. 1971,
Fundamentals of Ecology)

“Evaluation species” means those fish
and wildlife resources in the planning -
area that are selected for impact

" analysis. They must currently be present

or known to occur in the planning area
during st least one stege of their life
history except where species not present
(1) have been identified in fish and
wildlife mlonh;m sor impmmt
plans approved by State or F

resource agencies, or (2) will result from
natural species succession over the life
of the project. In these cases, the
analysis may include such identified
species not currently in the planning

ares. :

There are two basic approaches to the
selection of evaluation species: (1)
selection of species with high public
interest, economic value or both: and (2)
selection of species to provide a broader
ecological perspective of an area. The
choice of one approach in lieu of the
other may result in a completely
different outcome in the analysis of a
proposed land or water development.
Therefore, the objectives of the study -
should be clearly defined before species
selection is initiated If the objectives of
a study are to base a decision on
potential impacts to an entire ecologir
community, such as a unique wetlan:
then a more ecologically based
approach is degirable. If, however, a
land or water use decision is to be
based on potential impacts to a public
use area, then species selection ahould
favor animals with significant human

- use values. In actual practice, species

should be selected to represent social,
economic and broad ecological views
because mitigation planning eforts
incorporate objectives that bave social,
economic, and ecological aspects.
Species selection always should be
approached in a manner that will
timize contributions to the stated

‘ﬁiech'vu of the mitigation planning R
ort.

Most land and water development
decisions are strongly influenced by the
perceived irapacts of the proposed
action on human use. Since , -
economically or socially important
species have clearly defined linkages to
bhuman use, they shouid be included as
evaluation species in all appropriate
land and water studies. As a guideline,
the following types of species should be
considered:

® Species that are associsted with
Imporiant Resource Problems as
designated by the Director of the Fish
and Wildlife Service {except for
threatened or endangered species).
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o Other species with monetary and
non-monetary benefits to people
accruing from consumptive and
nonconsumptive human uses including.
but not limited to, fishing. hunting, bird-
watching and educational, sesthetic,
scientific or subsistence uses.

An analysis based only on those
species with directly identifiable
economic or social value may not be
broad enough to adequately describe all
of the ramifications of a land and water
use proposal, If it is desirable 10
increase the ecological perspective of an
assessment, the following types of
species should be considered:

¢ Species known to be sensitive to
specific land and water use actions. The
species selected with this approach
serve as “early wamning” or indicator
species for the affected fish and wildlife
community. R

¢ Species that perform & key role in &
community because of their role in
nutrient cycling or energy flows. These
specieg also serve as indicators fore
lerge segment of the fish and wildlife
community, but may be difficult to
identify.

¢ Species that represent groups of
species which utilize a8 common
environmental resource (guilds). A
representative species is selected from
each guild and predicted environmental
impacis jor the selected species are
extended with some degree of
confidence to other guild members.

*Federa/ action agency” means a
department, agency or instrumentality of
the United States which plans,
constructs, operates or maintains &
project. or which plans for or approves a
permit, lease, or license for projects or
manages Federa!l lands.

*Fish and wildlife resources” means
bircs, fistes, mammals. and sll other
classes of wild animals and all types of
aquatic and land vegetation upon which
wildlife is dependent.

“Habitat” means the area which

? provides direct support for a given
species, population, or community. It
includes &ll environmenta! features that
Comprise an area such as alr quality,
waler quality, vegetation and soil '
characteristics and water supply
{including both surface and
groundwater). .

“Habitat value” means the suitability
of an area to support a given evaluation
species.

“Important Resource Problem” means
a clearly defined problem with a single
important population or @ community of
similar species in a given geographic
area as defined by the Director of the
Fish and Wildlife Service.

"l:_r-l_rind replocement” means
providing or managing substitute

resources to replace the habitat value of
the resources lost, where substitute
resources are physically and
biologically the same or closely
approximate those lost.

*Loss” means s change in fish and
wildlife resources due to human
aet;viu'eu that is considered adverse :
and; :

_{1) reduces the biological value of that
habitat for evaluation species:

(2) reduces populstion numbers of
evaluation species;

(3} increases population numbers of
“puisance” species;

{(4) reduces the human use of those

fish and wildlife resources; or

(5) disrupts ecosystem structure and
function, :

Cheanges that improve the value of
existing habitat for evaluation species
are not to be considered losses. i.e.,
burning or selective tree barvesting for
wildlife management purposes. In
addition, reductions in animal
populstions for the purpose of barvest or
fish and wildlife managment will not be
considered as losses for the purpose of
this policy.

“Minimize” means to reduce to the
smallest practicable amount or degree.

“Mitigation banking” means habitat
protection or improvement actions taken
expressly for the purpose of
compensating for unavoidable losses
from specific future development
actions. It only includes those actions
above and beyond those typically taken
by Congress for protection of fish and
wildlife resources.

“Out-of-kind replocement” means
providing or managing substitute
resources o replace the habitat value of
the resources lost, where such substitute
resources are physically or biologically
different from those lost. )

“Planning area” means a geographic
space with an identified boundary that
includes:

{1) The area identified in the study’s
authorizing document-

" (2) The locations of resources
included in the study’s identified
problems and opportunities;

(3) The locations of Llternative plans,
often called “project areas;” and

{4) The locations of resources that
would be directly, indirectly, or
cumulatively affected by alternative
plans, often called the “affected area.”

*Practicable” means capable of being
done within existing constraints. The

- test of what is practicable depends upon

the situation and includes consideration
of the pertinent faclors, such as
environment, cost, or technology.
“Project” means any action, planning
or approval process relating to an action

that will directly or indirectly affect fish
and wildlife resources.
*Replocement” means the substitution

or offsetting of fish and wildlife resource

Josses with resources considered to be

“of equivalent biological value. However,

resources used for replacement
represent loss or modification of another
type of habitat value. Replacement
actions still result in a Joss of habitat
acreage and types which will
continually diminish the overall national
resource base. It should be clearly
understood that replacement actions
never restore the lost fish and wildlife
resource—that is lost forever.

Dated: January 13, 1981.
Cecil Andrus,
Secretary of the Department of the Interior.
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